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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 
Plaintiff, 

v. Civil Action No. 1492-59 


) 
) 
) 
) 
BUCK WILLCOXSON and 

KERR-MC GEE OIL INDUSTRIES, INC., 
a Delaware corporation, ; 
) 


Defendants. 


DOCKET ENTRIES 
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1959 
May 29 Complaint, appearance; filed. 


May 29 Summons, copies (2) and copies (2) of Complaint issued. #1 ser. 
6-2-59 #2 ser. 6-1-59. 


June 2 Appearance of John H. Pickering for deft. #1; filed. 


June 19 Stipulation extending time to answer to July 31,1959 (Fiat- 
Letts, J.); filed. 


July 2) Stipulation extending time for deft. Buck Willcoxson to answer 
to & incl 7/31/59. (fiat) Lets,C. J. 


July 29 Stipulation of counsel further extending time for deft Buck 
Willcoxson to answer complt to and incl 9/15/59. (fiat) Hart, J. 


July 29 Stipulation of counsel extending time for deft Kerr-McGee Oil 
Industries, Inc. to answer complt to 9/15/59. (fiat) Hart, J. 


Sep. 14 Stipulation extending time within which defts may answer to 
Oct. 15, 1959. (fiat) (N) Holtzoff, J. 


Answer of deft #2 to complaint; c/m 10-6-59; App of Wm. Amory 
Underhill, 1625 K St. NW; filed. 


Answer of deft. #1 to complaint & cross claim vs, deft. #2, c/m 
10-14-59; filed. 
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Inc., to file responsive pleading to the cross-claim of deft 
Willcoxson to and including 11/20/59. (N) Keech, J. 


Date 
1959 
Nov. 17 


Nov. 17 
Nov. 17 


Nov. 17 
Nov. 17 


Nov. 17 
Dec. 18 
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Proceedings 


I 


Stipulation of counsel for all parties as to amending answer by 
deft #2; filed. 


Amended answer of deft #2; filed. 


Answer of deft #2 to cross claim of deft #1; c/m 11/17/59; 
appearance of Wm. Amory Underhill; filed. 


Calendared (AC/N). 


Stipulation for amendment and that answers to amended com- 
plaint stand as same answers to complaint, filed. 


Amendment to complaint by pltf; c/m 11/17/59; filed. 


Consent order consolidating C.A. 1492-59 with C.A, 972-59 and 
C.A. 2029-58, placing C.A. 972-59 and C.A. 2029-58 on calendar 
in same position as C.A, 1492-59; extending filing of Certificate 
of Readiness in C.A. 972-59 and C.A. 2029-58 until such time 
as one is filed in C.A. 1492-59; (Original filed in 1492-59); 

Rule 13 suspended in C.A. 972-59. (N) Keech, J. 


Called; Assistant Pretrial Examiner. 
First notice under Rule 13. 


Motion of Buck Willcoxson for summary judgment. Statement 
of facts, P & A's; c/m 11-4-60; M.C. 11-4-60. 


Stipulation of counsel extending time for U.S.A. to file answer 
to motion for summary judgment to and including 1-16-61; filed. 


Stipulation of counsel extending the time to file opposition to mo- 
tion for summary judgment to & including 3-3-61 (M/N) filed. 


Stipulation extending time for U-S. to file opposition to motion 
for summary judgment to and including 3/31/61; filed. 


Stipulation extending time for pltfs to oppose deft's motion for 
summary judgment until 4/7/61; filed. 


Stipulation in re: Exhibits #1 thru #58; filed. 


Motion of the United States of America for summary judgment; 
P&A; Statement; c/m 4/6/61; M.C. 4/6/61; filed. 


Counter statement of the United States of America to motion of 
Buck Willcoxson for summary judgment; P&A; c/m 4/6/61; filed. 


Motion of Kerr-McGee Oil Industries, Inc., for summary judg- 
ment; statement; P&A; c/m 4/6/61; M.C. 4/6/61; filed. 
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Date Proceedings 
1961 


Apr. 10 Stipulation of counsel extending time for deft #1 to file opposi- 
tion to motions for summary judgment to and lincluding 5/15/61; 
filed. 


May 17 Memorandum of deft #1 in reply to opposition to motion for sum- 
mary judgment & opposition of deft #1 to motions for summary 
judgment; c/s 5-17-61; filed. 


June 15 Reply of Kerr-McGee Oil Industries, Inc. to opposition of deft 
#1 to motion for summary judgment; c/served; filed. 


June 19 Response of U.S.A. and Udall in opposition to motion for sum- 
mary judgment; c/m 6-15-61; filed. 


June 20 Motion for summary judgment argued and taken under advise- 
ment; (Rep. J. Rawls) McGuire, J. 


June 27 Appearance Donald R. Jolliffe atty for pltff. (AC/N); filed. 


June 30 Memorandum of Opinion granting motion of United States for 
summary judgment. (N) McGuire, J. 


Aug. 5 Order denying motion of deft Buck Willcoxson for summary judg- 
ment and granting motion of U.S.A. for summary judgment; 
CA 2029-58 dismissed with prejudice, CA 972-59 dismissed 
with prejudice and dismissing with prejudice the cross-claim 
of Willcoxson against Kerr-McGee Oil Industries; Buck Willcox- 
son enjoined; and that claims of Kerr-McGee Oil Industries, 
deft in CA 1492-59 are not mature for judicial determination 
as against the U.S. (signed 8-3-61) (N) McGuire, J. 


Notice of appeal by deft #1; copy mailed to William A. Under- 
hill and Ralph Boyd; deposit by Pickering $5.00. 


Cost bond on appeal by deft #1 in the sum of $250.00 with The 
Travelers Indemnity Co. approved & filed. 


Record on Appeal delivered to U.S. Court of Appeals , Deposit 
by John H. Pickering $1.55. 


Receipt from U.S. Court of Appeals for original papers; filed. 
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[Filed May 29,1959, as amended, November 17, 1959] 


COMPLAINT FOR DECLARATORY JUDGMENT, 
INJUNCTION AND OTHER RELIEF 
I 
The jurisdiction of this court is based upon the fact that the United 
States of America is the plaintiff. 
0 
The defendant, Buck Willcoxson, is a resident of the State of New 
Mexico. 
mm 
The defendant , Kerr-McGee Oil Industries, Inc., is a corporation 
organized and existing under the laws of Delaware and having its principal 
place of business in Oklahoma City, Oklahoma. 
IV 
The United States owns, as part of the public domain, certain lands 
in New Mexico described as follows: 
The Northwest Quarter (NW 1/4) and the West Half of the Northeast 
Quarter (W 1/2 NE 1/4) of Section 22, Township 14 North, Range 10 
West, New Mexico Principal Meridian, and the West Half (W 1/2) of 
Section 8, Township 14 North, Range 9 West, New Mexico Principal 
Meridian. 
Vv 
On or about September 23, 1952, the defendant, Buck Willcoxson, filed 
with the Land Office of the Bureau of Land Management at Santa Fe, New 
Mexico, an application, which was assigned serial number New Mexico 
09258, for the sale of all of Section 22, Township 14 North, Range 10 West, 
New Mexico Principal Meridian, at public auction under the provisions of 
section 2455 of the Revised Statutes, as amended. (43 U.S.C. sec. 1171). 
On September 11, 1953, the Manager of the Land Office of the Bureau of 
Land Management at Santa Fe, New Mexico, (hereinafter called the Man- 
ager) issued an order for the public sale of the land described in the ap- 
plication (New Mexico 09258) and a notice for publication which provided 
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that the land would be offered for sale at public auction at 11:00 a.m. on 
November 16, 1953, at a minimum price of $4.00 per acre and that the land 
would be sold subject to the provisions of the act approved August 1, 1946, 
(c. 724, 60 Stat. 755) as to fissionable materials, and of the act approved 
July 17, 1914, (c. 142, 38 Stat. 509; 30 U.S.C. sec. 12] et sea.) as to oil 
and gas. 
VI 
In conformity with the terms of that order for public sale, all of Sec- 
tion 22, Township 14 North, Range 10 West, New Mexico Principal Meridian 
was offered for sale on November 16, 1953, at a minimum price of $4.00 
per acre. The only bid received was made by one Bert Roundy who bid and 
paid the minimum price. By decision dated the same day, the Manager de- 
clared Roundy to be the high bidder and suspended the case /for a period of 
30 days to allow claimants of preference rights to purchase under 43 C.F.R 
sec. 250.11(b) to assert their claims. 
va 
Defendant, Willcoxson, asserted a preference right and submitted 
evidence of his ownership of Section 15, T. 14 N., R10 W.,,|N.M.P.M. and 
paid to the Land Office $2,560.00 as the purchase price of the land. Roundy 
submitted evidence of ownership of Sections 23 and 27, T. 14 N., R. 10 W., 
N.M.P.M. When Willcoxson and Roundy failed to agree as to an equitable 
division between themselves of the land offered for sale, the Manager, act- 
ing under 43 C.F.R. sec. 250.11(3) , decided on January 31, 1955, that Will- 
coxson should be allowed to purchase the NW 1/4 and the W 1/2 NW 1/4 of 
Section 22, T. 14 N., R. 10 W., N.M.P.M. and Roundy should be allowed to 
purchase the remainder of the section. The Manager, acting pursuant to 
43 C.F.R. sec. 250.11, accordingly declared them to be the| purchasers of 
these respective parts of the section subject to the right of either to appeal 
from the Manager's decision. No appeal was taken from the decision. 
vil 
On or about September 23, 1952, defendant, Willcoxson, filed with 
the Land Office of the Bureau of Land Management at Sante Fe, New Mex- 


ico, an application, which was assigned serial number New Mexico 09259, 
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for the sale of all of Section 8, T. 14 N., R. 9 W., N.M.P.M. at public auc- 
tion under the provisions of section 2455 of the Revised Statutes , as amended. 


(43 U.S.C. sec. 1171). On September 10, 1953, the Manager issued an order 
for the public sale of the land described in the application (New Mexico 
09259) anda notice for publication which provided that the land would be 
offered for sale at public auction at 2:30 p.m. on November 17,1953,ata 
minimum price of $3.00 per acre for the E 1/2 of the section and $4.00 per 
acre for the W 1/2 thereof and that the land would be sold subject to the 
provisions of the act approved August 1, 1946, (c. 724, 60 Stat. 755) as to 
fissionable materials, and of the act approved July 17, 1914, (c. 142, 38 
Stat. 509; 30 U.S.C. sec. 121 et seq.) as to oil and gas. 
19.4 
In conformity with the terms of that order for public sale (New Mex- 
ico 09259), all of Section 8 was offered for sale on November 17, 1953, at 
which time defendant, Willcoxson, bid the minimum price of $4.00 per acre 
for the W 1/2 of the section and paid the amount of his bid. By decision of 
November 18, 1953, the Manager declared Willcoxson to be the high bidder 
for the W 1/2 of the section, and suspended the case for 30 days to allow 
claimants of preference rights to purchase under 43 C.F.R. sec. 250.11(b) 
to assert their claims. 
x 
Thereafter , Willcoxson asserted such a preference right as the owner 
of contiguous land. No conflicting preference right was asserted. Ina de- 
cision dated February 17, 1954, by the Regional Chief of Minerals, Bureau 
of Land Management, Albuquerque , New Mexico, Willcoxson was declared 
to be the purchaser of the W 1/2 Sec. 8, T. 14.N., R.9 W., N.M.P.M. 
XI 
No cash certificate for either the lands in Sec. 22,T.14N., R. 10 
W., or those in Sec. 8,T.14N.,R.9W., N.M.P.M., has ever been issued 
to Willcoxson. 
xi 
Subsequent to the dates of the sales, the Manager caused an exam- 
ination of the lands to be made and, as a result of that examination, the 
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lands were classified as mineral in character and lee valuable 


eclared the 
sales to be null and void since mineral lands are not subject to disposal 


for uranium. Thereafter, by formal decisions, the Manager 


under section 2455 of the Revised Statutes, as amended. 
xl 
Willcoxson took timely appeals from those decisions of the Manager 
but the Director of the Bureau of Land Mamge ment affirmed the Manager's 
decisions. 
XIV 
Willcoxson appealed the Director's decision to the Secretary of the 
Interior and the Secretary, in a decision dated December 17, (1956, affirmed 
the decision of the Director. 
XV 
The land is valuable for minerals and was known to be so when the 
Manager decided to cancel the sales. 
XVI 
After the Secretary had affirmed the decision of the Director affirm- 
ing the action of the Manager in cancelling the sales, Willcoxson instituted 
an action entitled Buck Willcoxson v. Douglas Henriques, Manager of the 
District Office of the Bureau of Land Management for New Mexico, Civil 
Action No. 3596, in the United States District Court for the District of New 
Mexico. In that action, Willcoxson asked the court to order the defendant , 
Henriques, to issue cash certificates for the lands to Willcoxson. The plain- 
tiff in this action undertook the defense of Henriques and, at ¢onsiderable 
expense, succeeded in obtaining the dismissal of the action on the ground 
that the Secretary of the Interior was an indispensable party. Willcoxson 
did not appeal from that dismissal. 
XVII 
Willcoxson then, on August 5, 1958, instituted in this court the action 
entitled Buck Willcoxson v. Fred A. Seaton, Individually and as Secretary 
of the Interior , Civil Action No. 2029-58, in which he prayed this court to 
enter a declaratory judgment that the cancellation of the sales was unlaw- 
ful and to enter a mandatory order requiring the defendant, Secretary of the 
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Interior, to issue to the plaintiff, Willcoxson, cash certificates for the lands. 
The Secretary of the Interior has answered the complaint in that action and 
the defendant, Kerr-McGee Oil Industries, Inc., has been allowed to inter- 
vene as a defendant and it has filed an answer to the complaint in which cer- 
tain rights in the lands which are in conflict with the rights asserted by 
Willcoxson are claimed by Kerr-McGee Oil Industries, Inc. No final judg- 
ment has been entered in that action. 
xvi 

Thereafter, on December 16, 1958, the defendant , Willcoxson, insti- 
tuted an action entitled Buck Willcoxson v. United States of America, Civil 
No. 4050, in the United States District Court for the District of New Mexico. 
In that action Willcoxson seeks a judgment for $6,000 000.00 against the 
United States under the Tort Claims Act based upon the transactions and 
events heretofore alleged in this complaint. The United States has answered 
the complaint in that action and, by order of the United States District Court 
for the District of New Mexico, that action has been transferred to this court 
and docketed as Civil Action No. 972-59. No final judgment has been enter- 
ed in that action. 

xIx 

Notwithstanding the fact that the defendant, Willcoxson, has no right 

to the land nor any right to receive cash certificates or other evidence of 


title to the land, nor any right to any relief against the United States or any 


of its officers, agents or employees, Willcoxson has asserted and continues 
to assert and claim such rights and has vexed and harassed the plaintiff by 
instituting litigation to enforce such supposed rights as he claims and has 
thereby hampered and embarrassed the United States in the administra- 
tion, management and disposal of the lands to its irreparable damage and 
injury. Defendant, Willcoxson, has also threatened to institute and prose- 
cute other litigation against the United States on the basis of the rights he 
claims as heretofore alleged and, in the circumstances, the United States 
is without any adequate remedy except by declaratory judgment determin- 
ing the rights of the parties and by injunction against the defendant, Will- 
coxson, restraining him and his agents and attorneys from continuing the 
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prosecution of the actions now pending and from instituting any further 

litigation against the plaintiff or its officers, agents or employees to en- 

force the rights claimed by Willcoxson as heretofore alleged. 
xx 

The defendant , Kerr-McGee Oil Industries, Inc., claims some right, 
title or interest in the land in conflict with and adverse to the| claims of 
the defendant, Willcoxson, and it asserts those claims under the mining 
laws of the United States applicable to the public domain. The plaintiff 
avers that by law the power and jurisdiction to determine whether any 
rights in lands in the public domain have been acquired under the mining 
laws is reposed in and confided to the Secretary of the Interior and the 
plaintiff avers that that officer has neither determined nor been requested 
to determine whether Kerr-McGee Oil Industries, Inc. or those through 
whom it claims or any of them have acquired any right, title or interest in 
the lands, and, therefore, the defendant, Kerr~McGee Oil Industries, Inc., 
is not now entitled to have any judicial determination of its claims or rights 
by reason of its intervention in Civil Action No. 2029-58 in this court. 

WHEREFORE, the premises considered, the plaintiff prays: 

1. That this court enter a declaratory judgment adjudging that the 
defendant, Willcoxson, has no rights as against the United States , its of- 
ficers or agents by reason of the transactions upon which he relies in Civil 
Actions Nos. 2029-58 and 972-59, respectively, in this court. 

2. That this court issue a permanent injunction against the defendant, 
Willcoxson, forbidding him, his agents, attorneys, representatives, suc- 
cessors and all other persons claiming under him, from instituting or 
prosecuting any litigation against the United States or any of its officers, 


agents or employees or any person claiming under the United States for 


the purpose of asserting or enforcing any right which has been or could 
be claimed by the defendant , Willcoxson, by reason of the transactions 
upon which he relies in Civil Actions Nos. 2029-58 and 972-59, respec - 
tively, in this court. 
3. That this court determine and declare the rights of|the defend- 
ants, Willcoxson and Kerr-McGee Oil Industries, Inc., as inst each 


10 


other to the extent that their claims are in conflict. 

4. That this'court enter its declaratory judgment that the claims of 
the defendant , Kerr-McGee Oil Industries, Inc., are not yet mature for 
judicial determination as against the United States, and 

5. That this court enter such other and further orders and judgments 
as may be necessary or proper. 


/s/ Oliver Gasch 
United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Ralph S. Boyd 
Attorney , Department of Justice 


[Filed Oct. 6, 1959, as amended November 17, 1959] 


ANSWER 
OF 
KERR-MC GEE OIL INDUSTRIES, INC. 
Defendant, Kerr-McGee Oil Industries, Inc., says: 
I 
That it is the owner of an undivided eight-five (85%) per cent interest 
in and to valid and subsisting mining claims covering and pertaining to the 
following described lands situate in McKinley County, State of New Mexico, 
to wit: 

"The Northwest Quarter (NW/4) and the West Half of the Northeast 
Quarter (W/R NE/4) of Section 22, Township 14 North, Range 10 
West, N. M. P. M." 

That defendant and those under whom it claims said interest located said 
mining claims pursuant to the applicable laws of the United States and has 
pursuant to law performed all things necessary and requisite to the valida- 
tion and subsistence of said mining claims and that defendant is entitled to 
the exclusive possession and enjoyment of said lands by reason of its own- 


ership of said mining claims as aforesaid. 
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I 
Defendant admits the allegations recited in paragraphs I, Il and II 
of the complaint. 
ang 
Defendant denies the allegations contained in paragraph IV of the com- 
plaint insofar as they pertain to lands described in paragraph)I hereof or, 
and in the alternative, asserts if said lands be a part of the public domain 
the interest of the complainant is subject to the rights and interests of this 


defendant as set forth in paragraph I of this answer. That with reference 


to the remaining lands described in paragraph IV of the complaint, defend- 
ant has no knowledge or information sufficient to form a belief as to the 
truth thereof. 
IV 
Defendant admits the allegations contained in paragraphs V, VI and 
VII of the complaint. 
For further defense , defendant alleges that on the day and date Will- 
coxson asserted his preference right and at all times thereafter, 43 C.F.R. 
§ 250.11 (b) (i) was in force and effect, said paragraph providing: 
"A preference right to purchase must be supported by proof of 
the claimant's ownership of the whole title to the contiguous lands 
(that is, he must show that he had the whole title in fee), and must be 
accompanied by the purchase price of the land." 
That on the date the defendant Willcoxson filed his preference right as as- 
serted in paragraph VII of the complaint and at all times thereafter Willcox- 
son was the owner of the surface interest only in and to Section 15, Town- 
ship 14 North, Range 10 West, N.M.P.M., all of the oil, gas, coal and other 
minerals whatsoever in and under said section having been reserved by a 
predecessor in title. 
For further defense, defendant alleges that on April 2, 1954, the Reg- 
ional Administrator of the Bureau of Land Management entered his decision 
revoking the sale of November 16,1953, and affirming the appeal of Bert 
Roundy. No appeal was taken from that decision. Under the Atomic Energy 
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Act of 1946 (42 U.S.C. 8 1805 et seq.), title to all fissionable materials was 
reserved in the United States, and the notice of public sale dated September 
11,1953, recited Section 22, Township 14 North, Range 10 West, N.M.P.M., 
would be sold subject to the Atomic Energy Act of 1946 as to fissionable 
materials. On August 30, 1954, the Atomic Energy Act of 1954 (42 U.S.C.A., 
§ 2011 et seq.) became effective superseding and repealing the pertinent 
provisions of the Atomic Energy Act of 1946; that on August 30, 1954, the 
defendant Willcoxson did not have a patent, conveyance, lease, permit or 
other authorization from the United States to Section 22, Township 14 North, 
Range 10 West, or any part thereof, and did not have any patent, conveyance, 
lease, permit or other authorization in and to said lands or any part thereof 
reserving to the United States source material and the right to enter upon 
the land and prospect for, mine and remove the same; that on August 30, 
1954, the decision of the Bureau of Land Management dated April 2, 1954, 
setting aside and ‘revoking the sale was in force and effect. 

That on October 14, 1954, the Bureau of Land Management entered 
its decision revoking its decision of April 2, 1954, said decision permitting 
Roundy to file a preference right to Section 22, Township 14 North, Range 
10 West, N.M.P.M., within thirty days from the date of said decision. 

Vv 


Defendant has no knowledge or information sufficient to form a belief 


as to the truth of the allegations recited in paragraphs VIII, IX and X of the 
complaint. 
VI 
Defendant specifically admits a cash certificate has not been issued 
pertaining to the Northwest Quarter (NW/4) and the West Half of the North- 
east Quarter (W/2 NE/4) of Section 22, Township 14 North, Range 10 West, 
and as to the remaining allegations contained in paragraph XI of the com- 
plaint asserts it has no knowledge or information sufficient to form a belief 
as to the truth of said allegations. 
vol 
Defendant admits the allegations recited in paragraphs XII, XII, XIV, 
XV, XVI, XVI, XVIII and XIX of the complaint. 
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Vil 
Defendant admits the first full sentence of paragraph XX of the com- 
plaint. Defendant further admits that it has not applied to the Secretary of 
the Interior for a patent on the lands described in paragraph I of this answer 
but denies the remainder of the allegations contained in paragraph XX of the 
complaint, save those herein specifically admitted, or, and in |the alterna- 
tive, asserts that this court has jurisdiction to determine the validity of its 
mining claims as set forth in paragraph I hereof as against the defendant 
Willcoxson. 
ix 
Defendant alleges the decision of the Bureau of Land Management 
and the decision of the Secretary of Interior setting aside the sale with 
reference to Section 22, Township 14 North, Range 10 West, N.M.P.M., 
was authorized, appropriate and correct for the following reasons, among 
others: 
(a. Under the provisions of statute and the applicable regulations, 
the disposition of the lands was subject to the discretion of the Secretary 
of Interior. 
(b. The defendant Willcoxson did not own the whole title in fee to 
contiguous lands and, hence, was not a preference right claimant within 
the applicable regulations, 43 C.F.R. 8 250.11. 
(c. The enactment of the Atomic Energy Act of 1954 compelled the 


Bureau of Land Management and the Secretary of the Interior to set aside 


and revoke all antecedent proceedings relating to the sale. 

(d. On the date the Bureau of Land Management set aside the sale, 
the lands described in paragraph I of this answer were known to be valu- 
able for minerals, to wit: uranium and other fissionable materials. 

WHE REFORE, defendant prays entry of judgment finding and decree- 
ing it is the owner of valid mining claims covering all of the lands described 
in paragraph I of its answer, that said mining claims are now valid and sub- 
sisting, that this defendant has the exclusive right to the possession and en- 
joyment of said lands by virtue of said mining claims and for further order 
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enjoining the defendant Willcoxson from asserting or claiming any interest 
in and to said lands adverse to the right, title and interest of this defendant 
as herein set forth and for such other and further relief as may be neces- 


sary and proper. 


/s/ Wm. Amory Underhill 
Attorney for defendant, 
Kerr-McGee Oil Industries, Inc. 
1625 K Street, N.W. 
Washington 6, D.C. 
District 7-0777 


[Filed Oct. 14, 1959] 
ANSWER AND CROSS-CLAIM 
OF DEFENDANT BUCK WILLCOXSON 
Defendant Buck Willcoxson for his answer to the complaint herein: 
FIRST DEFENSE 

1. Admits the allegations in paragraph I of the complaint. 

2. Admits 'the allegations in paragraph II of the complaint. 

3. Admits the allegations in paragraph III of the complaint. 

4. Denies the allegations in paragraph IV of the complaint, except 
that he admits the United States has bare legal title to the land described 
in said paragraph IV, and he avers that he is the equitable owner of such 
land (except for any oil and gas therein) and that the United States holds 
such land in trust for him as such equitable owner. 

5. Admits the allegations in paragraph V of the complaint, and avers 
that before the issuance of the order for public sale the land was classified 
by the Secretary’ of the Interior and/or his duly authorized subordinates as 
non-mineral in character (apart from the nature of the land as prospec- 
tively valuable for oil and gas) and suitable for disposal under section 2455 
of the Revised Statutes, as amended (43 U.S.C. sec. 1171), and that no change 
was made in such classification until April, 1956. 

6. Admits the allegations in paragraph VI of the complaint. 
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7. Admits the allegations in paragraph VII of the complaint as amend- 
ed, and avers that in December, 1953, he had and duly asserted a prefer- 
ence right to purchase the land by virtue of his ownership of Section 15, 
T.14N., R.10 W., N.M.P.M., and paid the purchase price, and that the 
Manager duly recognized his preference right of purchase, as a result of 
which the Manager by decision dated February 3, 1954, accordingly re- 
jected the bid of Bert Roundy who had not asserted any preference right. 
Willcoxson further avers that, pursuant to an appeal taken by) Roundy from 
that rejection, the Regional Administrator of the Bureau of Land Manage- 
ment, by decision dated April 2, 1954, purported to revoke the sale, sub- 
ject to the right of appeal, but such decision never became final because 
during the appeal period Willcoxson advised the Regional Administrator 
that he was willing to permit Roundy to assert a preference right to pur- 
chase and the Regional Administrator by letter dated April 30, 1954, ac- 
cordingly agreed to amend the decision of April 2 so as to permit Roundy 
to assert a preference right within 30 days from receipt of such amended 
decision. Willcoxson further avers that considerable delay thereafter 
ensued on the part of the Bureau of Land Management as a result of which 
it was not until October 14, 1954, that the amended decision was issued 
permitting Roundy to file evidence of his preference right. Willcoxson 
finally avers that the Manager's decision of January 31, 1955, declaring 
him to be the purchaser of the NW 1/4 and the W 1/2 NE 1/4 and Roundy to 
be the purchaser of the remainder of Section 22, T. 14 N., R| 10 W., 
N.M.P.M., concluded with the statement, "If no appeal is received cash 
certificates will be issued to the purchasers in accordance with the terms 
of this decision." 

8. Admits the allegations in paragraph VIII of the complaint, and 
avers that before the issuance of the order for public sale the land was 
classified by the Secretary of the Interior and/or his duly authorized sub- 
ordinates as non-mineral in character (apart from the nature of the land 


as prospectively valuable for oil and gas) and suitable for disposal under 
section 2455 of the Revised Statutes, as amended (43 U.S.C. sec. 1171), 
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and that no change was made in such classification until April, 1956. 
9. Admits the allegations in paragraph IX of the complaint. 

10. Admits the allegations in paragraph X of the complaint. 

11. Admits the allegations in paragraph XI of the complaint and avers 
that he is entitled to have cash certificates issued to him for the NW 1/4 
and the W 1/2 NE 1/4 of Section 22, T. 14 N., R. 10 W., and the W 1/2 of 
Section 8, T. 14 N., R. 9 W., N.M.P.M., of which he has been declared pur- 
chaser, which certificates will reserve only oil and gas, inasmuch as the 
provisions of the Act of August 1, 1946 (60 Stat. 755), reserving fissionable 
materials in public lands to the United States (sec. 5(b)(7) of that Act), to 
which the sales in question were made subject, were eliminated by the Act 
of August 13, 1954 (68 Stat. 708), by the Atomic Energy Act of 1954 (Act 
of August 30, 1954, 68 Stat. 921) and also by the Act of August 19, 1958 (72 
Stat. 632). 

12. Admits the allegations in paragraph XII of the complaint except 
that he denies that mineral lands are not subject to disposal under section 
2455 of the Revised Statutes, as amended, and he avers that the examina- 
tion was not made until sometime in December of 1955, that such examina- 
tion was undertaken solely because his attorneys by letter dated May 10, 
1955, advised the Manager that several prospectors were prospecting for 
uranium on the lands which he had purchased, that the classification of the 
lands as mineral in character and prospectively valuable for uranium was 
not made until April, 1956, and spoke as of that time and was based on events 
occurring after he was declared purchaser of the lands, that such classifi- 


cation was made ex parte by officers and employees of the United States 


without any hearing being accorded to him, despite his demand for one, and 
without any opportunity being afforded to him to submit data, and that such 
classification is based, in part at least, on information furnished by em- 
ployees and representatives of defendant Kerr-McGee Oil Industries, Inc. 
Willcoxson further avers that the sales were held in compliance with law, 
that he was a duly qualified purchaser thereunder, that prior to January 31, 
1955, when he was declared purchaser of the NW 1/4 and the W 1/2 NE 1/4 
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of Section 22, T. 14 N., R. 10 W., N.M.P.M., he had done all that he was 
required to do in order to purchase such land, that prior to February 17, 
1954, when he was declared purchaser of the W 1/2 of Section 8, T. 14 N., 
R. 9 W., N.M.P.M., he had done all that he was required to do! in order to 
purchase such land, that he accordingly acquired equitable title to all of 
that land (except for any oil and gas therein) and contract rights and other 
vested rights with respect to that land of which he could not be deprived by 
any subsequent classification of that land as actually or prospectively valu- 
able for uranium or other minerals, that he was entitled to cash certificates 
for that land so purchased by him and it was the ministerial duty of the 
United States, its officers, agents and employees to issue such cash certifi- 
cates promptly, that the actions of the United States, its officers, agents 
and employees in failing to issue such cash certificates and in declaring 
the sales to be null and void are arbitrary, unreasonable, capricious, a 
breach of contract, tortious, unlawful, in excess of and contrary to the au- 
thority granted and the limitations imposed by the pertinent statutes (sec- 
tion 2455 of the Revised Statutes, as amended, 43 U.S.C. sec. 1171, and the 
Act of August 13, 1954, 68 Stat. 708, and the Atomic Energy Act of 1954, 

68 Stat. 921, and the Act of August 19, 1958, 72 Stat. 632) and'the settled 


rules of law applicable to the disposal of the public domain, ultra vires, 


and are also unconstitutional in that such actions unreasonably discriminate 
against him and deprive him of property without due process of law, all in 
violation of the rights conferred on him by law and the Fifth Amendment to 
the Constitution of the United States. 

13. Admits the allegations in paragraph XIII of the complaint. 

14. Admits the allegations in paragraph XIV of the complaint. 

15. Denies the allegations in paragraph XV of the complaint, and he 
avers that the land was neither valuable for minerals nor was known to be 
so (apart from any character the land may have had as prospectively valu- 
able for oil and gas which substances he does not claim) either when the 
sales were made or when he was declared purchaser. 

16. Admits the allegations in paragraph XVI of the complaint except 
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that he is without knowledge or information sufficient to form a belief as 
to the truth of the allegation that the United States incurred "considerable 
expense,’ and he avers that the action was dismissed without prejudice 
pursuant to his motion. 

17. Admits the allegations in paragraph XVII of the complaint. 

18. Admits the allegations in paragraph XVIII of the complaint. 

19. Denies the allegations in paragraph XIX of the complaint, ex- 
cept that he admits that he has instituted litigation to enforce the rights 
he avers he has to the land as the equitable owner thereof (exclusive of 
any oil or gas therein) and against the United States, its officers, agents 
and employees by virtue of the proceedings had in connection with the sale 
of the land, and he admits that he will continue to press for the appropriate 
relief to which he is entitled against the United States, its officers, agents 


and employees, including the issuance of cash certificates to the land, and 


he further admits that the circumstances are such as to require a declara- 
tory judgment determining the rights of the parties. 

20. Admits the allegations in the first sentence of paragraph XX of 
the complaint except that he avers that the claims of defendant Kerr-McGee 
Oil Industries, Inc., relate only to the NW 1/4 and the W 1/2 NE 1/4 of 
Section 22, T. 14 N., R. 10 W., N.M.P.M., and he further avers that his 
entry and purchase of that land and the vesting in him of equitable title 
thereto antedated any claims of defendant Kerr-McGee Oil Industries, Inc., 
thereto and that said defendant therefore does not have any right, title or 
interest in that land. He is without information sufficient to form a belief 
as to the truth of the allegation that the Secretary of the Interior has neith- 
er determined nor been requested to determine whether Kerr-McGee Oil 
Industries, Inc., or those through whom it claims or any of them have ac- 
quired any right, title or interest in the land. As to the remaining allega- 
tions of paragraph XX of the complaint, he is advised and believes that 
those allegations are conclusions of law which do not require answer and, 
therefore, those allegations are neither admitted nor denied. 
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SECOND DEFENSE 
For a second (and affirmative) defense, Willcoxson alleges: 


1. Before the issuance in September of 1953 of the orders for public 
sale under New Mexico 09258 and 09259 the land covered thereby was classi- 
fied by the Secretary of the Interior and/or his duly authorized subordinates 


as non-mineral in character (apart from the nature of the land as prospec- 
tively valuable for oil and gas) and suitable for disposal under section 2455 
of the Revised Statutes, as amended (43 U.S.C. sec. 1171). No change was 
made in such classification until April, 1956. 
2. The sales under New Mexico 09258 and 09259 were held in com- 
pliance with law. Willcoxson was a duly qualified purchaser thereunder and 
was entitled to a preference right to purchase the land which he duly exer- 
cised. 
3. Within the time required by law, and before the end of December, 
1953, Willcoxson did all that he was required to do, including paying the 
purchase price, in order to purchase the NW 1/4 and the W 1/2 NE 1/4 of 
Section 22, T. 14 N., R. 10 W., N.M.P.M., under New Mexico 09258 and the 
W 1/2 of Section 8, T. 14 N., R. 9 W.,N.M.P.M., under New Mexico 09259. 
As a result, he became vested with equitable title to that land| (except for 
any oil and gas therein) and with contract and other rights relating to such 
land, and he was entitled to the issuance of cash certificates therefor, all 
as recognized by the decisions issued in compliance with law dated Febru- 
ary 17, 1954, declaring Willcoxson to be the purchaser of said W 1/2 of 
Section 8 and January 31, 1955, declaring him to be the purchaser of said 
NW 1/4 and W 1/2 NE 1/4 of Section 22. 
4. Although Willcoxson could not be deprived of his aforesaid rights 
by any subsequent classification of the land as actually or prospectively 
valuable for uranium or other minerals, and although the United States, its 
officers, agents and employees had the ministerial duty of issuing cash cer- 
tificates for the land to Willcoxson, the United States, its officers, agents 
and employees nevertheless unreasonably delayed the issuance of such cash 
certificates and eventually failed to issue them and purported) to declare the 
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sales null and void on the ground that the land was properly classified in 
April of 1956 as prospectively valuable for uranium. 

5. The aforesaid actions of the United States, its officers , agents 
and employees in failing to issue cash certificates and in declaring the 
sales to be null and void are arbitrary, unreasonable, capricious, a breach 
of contract, tortious, unlawful, in excess of and contrary to the authority 
granted and the limitations imposed by the pertinent statutes (section 2455 
of the Revised Statutes , as amended, 43 U.S.C. sec. 1171, the Act of August 
13, 1954, 68 Stat. 708, the Atomic Energy Act of 1954, 68 Stat. 921, and the 
Act of August 19 ,19 58, 72 Stat. 632) and the settled rules of law applicable 
to the disposal of the public domain, and ultra vires, and are also uncon- 
stitutional in that such actions unreasonably discriminate against Willcox- 
son and deprive him of property without due process of law, all in violation 
of the rights conferred on him by law and the Fifth Amendment to the Con- 
stitution of the United States. 

THIRD DEFENSE 

For a third (and affirmative) defense, Willcoxson realleges para- 
graphs 1 through 4, inclusive, of his SECOND DEFENSE and further alleges: 

5. Despite Willcoxson's right to have cash certificates issued to him 
promptly after he had paid for the land and exercised his preference right 
to purchase in 1953, the United States, its officers, agents and employees 
failed to do so during all the year 1954 and the delay continued into 1955. 


Meanwhile, in the Spring of 1955 prospecting activities for uranium were 
begun around the land by third parties. When Willcoxson called those ac- 
tivities to the attention of the Manager in May of 1955, a further delay of 
almost a year occurred, during which those activities continued, until 
April, 1956, when the Manager purported to declare the sales null and void 
on the ground that the land was then prospectively valuable for uranium on 


the basis of an examination made in December of 1955 and as a result of 
the prospecting activities which had occurred subsequent to the dates of 

the sales and the dates when Willcoxson was declared purchaser of the land. 
Under these circumstances, the United States, its officers, agents and em- 
ployees are guilty of laches because of those delays and are estopped to 
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declare the sales null and void, to classify the land as actually or pros- 
pectively valuable for uranium to the detriment of Willcoxson), to assert 
that he has no rights to the land and to refuse to recognize that he is vested 
with equitable title to the land (except for any oil and gas therein). 
FOURTH DEFENSE 
For a fourth (and affirmative) defense, Willcoxson realleges para- 
graphs 1 through 4, inclusive, of his SECOND DEFENSE and further alleges: 
5. The decision dated February 17, 1954, of the Regional Chief of 
Minerals, declaring Willcoxson the purchaser of the W 1/2 of Section 8, 
T.14N., R.9 W., N.M.P.M., under sale New Mexico 09529 was made in 
compliance with law. Such decision constitutes a waiver of any right of the 
United States, its officers, agents and employees thereafter to cancel such 


sale, or to refuse to issue a cash certificate to Willcoxson for the land, or 


to claim that Willcoxson has no rights in the land. 

6. The decision dated January 31, 1955, of the Manager, declaring 
Willcoxson the purchaser of the NW 1/4 and the W 1/2 NE 1/4 of Section 
22,T.14N., R. 10 W., N.M.P.M., under sale New Mexico 09258 and stat- 
ing that if "no appeal is received cash certificates will be issued to the 
purchasers in accordance with the terms of this decision," was made in 
compliance with law. No appeal having been taken, such decision consti- 
tutes a waiver of any right of the United States, its officers, agents and 
employees thereafter to cancel such sale, or to refuse to issye a cash cer- 
tificate to Willcoxson for the land, or to claim that he has no rights in the 
land. 

CROSS-CLAIM 

For a cross-claim against defendant Kerr-McGee Oil Industries, 
Inc., defendant Willcoxson alleges: 

1. Willcoxson is a citizen and a resident of the State of New Mexico. 
Kerr-McGee Oil Industries, Inc., is a corporation organized|and existing 
under the laws of Delaware and having its principal place of business in 
Oklahoma City, Oklahoma. The matter in controversy exceeds the sum or 
value of $10,000 exclusive of interest and costs and arises under the laws 
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of the United States. This Court has jurisdiction of this cross-claim pur- 
suant to 28 U.S.C. secs. 1331, 1332, 2201 and 2202. 

2. Kerr-McGee Oil Industries, Inc., claims rights in the NW 1/4 and 
the W 1/2 NE 1/4of Section 22, T. 14 N., R. 10 W., N.M.P.M., under the 
mining laws of the United States applicable to the public domain on the basis 


of certain alleged mining claims which, on information and belief, Kerr- 
McGee Oil Industries, Inc., asserts were located on or about April 29, 1955, 
and on or about August 2, 1955. 

3. The mining claims on which Kerr-McGee Oil Industries, Inc., re- 
lies are invalid and Kerr-McGee Oil Industries, Inc., has no right, title or 
interest in the aforesaid land because at the time of the purported location 
of those mining claims such land was not subject to location under the min- 
ing laws of the United States inasmuch as Willcoxson had previously made 
a valid entry and purchased in compliance with law such land under public 
sale New Mexico 09258 pursuant to section 2455 of the Revised Statutes, as 
amended (43 U.S.C. sec. 1171) and had previously become vested with equit- 
able title to such land (except for any oil and gas therein) and with contract 
and other rights with respect to such land, all of which removed such land 
from the operation of the mining laws of the United States applicable to the 
public domain. 

4. Despite the fact that Willcoxson is the equitable owner of the NW 1/4 
and the W 1/2 NE 1/4 of Section 22, T. 14 N., R.10.W., N.M.P.M. (except 
for any oil and gas therein) and that Kerr-McGee Oil Industries, Inc., has 
no right, title or interest in said land, on information and belief Kerr-McGee 
Oil Industries, Inc., nevertheless has removed and is continuing to remove 
(or cause to be removed) large quantities of minerals (other than oil and 
gas) from that land, the exact value of which minerals is unknown to Will- 
coxson but which on information and belief he asserts amounts to several 
millions of dollars, all to the irreparable injury and damage of Willcoxson. 

WHE REFORE, having fully answered the complaint herein and having 
asserted a cross-claim against defendant Kerr-McGee Oil Industries, Inc., 
the defendant Buck Willcoxson prays: 
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1. That this Court enter a declaratory judgment adjudging that de- 
fendant Willcoxson has rights against the United States, its officers, agents 


and employees by reason of the transactions had under public|sales New 
Mexico 09258 and 09259 upon which he relies in Civil Actions |Nos. 2029-58 
and 972-59, respectively, in this Court. 
2. That in such declaratory judgment this Court shall adj udge that 
defendant Willcoxson is vested with equitable title to the NW 1/4 and the 
W 1/2 NE 1/4 of Section 22, T. 14 N., R. 10 W., and the W 1/2 of Section 8, 
T.14N.,R.9 W.,N.M.P.M. (except for any oil and gas therein) by virtue 
of his purchase thereof under public sales New Mexico 09258 and 09259, 
that the United States holds bare legal title to that land in trust for him as 
the equitable owner thereof, that the cancellation of those public sales was 
unlawful, and that defendant Willcoxson is entitled to receive cash certifi- 
cates for that land which will reserve only oil and gas. 
3. That this Court issue a permanent injunction against |the United 
States, its officers, agents and employees, directing them to set aside the 
cancellations of public sales New Mexico 09258 and 09259 and to issue cash 
certificates to defendant Willcoxson for the aforesaid land purchased by him 
in those sales which will reserve only oil and gas. 
4. That this Court enter a declaratory judgment adjudging that the 
mining claims on which defendant Kerr-McGee Oil Industries ,/Inc., relies 
are invalid and that said defendant has no right, title or interest in the land. 
5. That this Court issue a permanent injunction against defendant 
Kerr-McGee Oil Industries, Inc.: (a) forbidding it, its officers, agents, 
servants, employees, attorneys, representatives, successors and all per- 
Sons in active concert or participation with them from asserting any claim 
to the NW 1/4 and the W 1/2 NE 1/4 of Section 22, T. 14 N., R.10 W., 
N.M.P.M.,and (b) directing it, its officers, agents, servants | employees, 
attorneys, representatives, successors and all persons in active concert 
or participation with them to cease operations on and to stop removing 
minerals from such land. 
6. That this Court require defendant Kerr-McGee Oil Industries, Inc., 
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to account to defendant Willcoxson for the value of all minerals which 
Kerr-McGee Oil Industries, Inc., has removed or caused to be removed 
from the NW 1/4 and the W 1/2 NE 1/4 of Section 22, T. 14. N., R.10 W., 
N.M.P.M., and for all damages which defendant Willcoxson has sustained 
by reason of the removal thereof. 

7. That this Court grant such other and further relief to defendant 
Willcoxson and enter such other and further orders and judgments as may 


be just and proper. 


RODEY, DICKASON, SLOAN AKIN & ROBB 
First National Bank Building 
P.O. Box 558 
Albuquerque, New Mexico 


WILMER & BROUN 
616 Transportation Building 
Washington 6, D.C. 


By: /s/ John H. Pickering 
/s/ Henry T. Rathbun 
Attorneys for Defendant Buck Willcoxson 


[Filed November 17, 1959] 


ANSWER OF 
KERR-MC GEE OIL INDUSTRIES, INC. 
TO 
CROSS-CLAIM OF DEFENDANT, BUCK WILLCOXSON 


_———__ Ee 


Defendant, KERR-McGEE OIL INDUSTRIES, INC., in answer to the 

cross-claim of defendant Willcoxson, says: 
First Defense 

1. Defendant admits paragraph 1 of the cross-claim. 

2. In answer to paragraph 2 of the cross-claim defendant admits it 
claims and asserts that it is the owner of an undivided eighty-five (85%) per 
cent interest in and to certain valid and subsisting mining claims covering 
and pertaining to the lands described in said paragraphs, admits its said 
fractional interest is founded in part on mining claims located on said lands 
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in April and August of 1955 and affirmatively alleges its said interest in 
and to said lands is predicated and based in part upon certain jmining claims 
located on said Lands in the month of November, 1954. 

3. Defendant denies all of paragraph 3 of the cross-complaint. 

4, In answer to paragraph 4 of the cross-claim, defendant denies all 
of said paragraph. Defendant alleges that it expended substantial sums of 
money in obtaining said mining claims and in the exploration and develop- 
ment thereof; that it has heretofore executed a mining lease on its eighty - 
five (85%) per cent interest in said mining claims covering the lands de- 
scribed in paragraph 4 of the cross-claim and the owners of the remaining 
fifteen (15%) per cent interest in said mining claims have entered into an 
operating agreement with the same lessee pertaining to said lands; further, 
defendant alleges that said lessee-operator has been for some time hereto- 
fore and is now engaged in the mining and removal of minerals (other than 
oil and gas) from the lands described in said paragraph, that |under the 
terms of its said mining lease, this defendant is entitled to receive a net 
profits interest calculated in part upon the amount in value of, the minerals 
so mined and removed from said lands. 

Second Defense 

For a second and affirmative defense, defendant alleges that on the 
day and date Willcoxson asserted his preference right and at all times 
thereafter, 43 C.F.R. § 250.11 (b)(1)(i) was in force and effect, said para- 
graph providing: 

"A preference right to purchase must be supported by proof of 
the claimant's ownership of the whole title to the contiguous lands 

(that is, he must show that he had the whole title in fee), and must 

be accompanied by the purchase price of the land." 
That on the date the defendant Willcoxson filed his preference right and at 


all times thereafter, he was not the owner of the whole title to any lands 
contiguous to Section 22, Township 14 North, Range 10 West,|N.M.P.M., 
and that specifically he was the owner of the surface interest only in and 
to Section 15, Township 14 North, Range 10 West, N.M.P.M.,/all of the oil, 
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gas, coal and other minerals whatsoever in and under said section having 
been reserved by his predecessor in title. 

For further defense, defendant alleges that on April 2, 1954, the 
Regional Administrator of the Bureau of Land Management entered his de- 
cision revoking the sale of November 16, 1953, and affirming the appeal of 
Bert Roundy. Nolappeal was taken from that decision. Under the Atomic 
Energy Act of 1946 (42 U.S.C. 8 1805 et seq.), title to all fissionable ma- 
terials was reserved in the United States, and the notice of public sale dated 
September 11, 1953, recited Section 22, Township 14 North, Range 10 West, 
N.M.P.M., would be sold subject to the Atomic Energy Act of 1946 as to 
fissionable materials. On August 30, 1954, the Atomic Energy Act of 1954 
(42 U.S.C.A., 8 2011, et seq.) became effective superseding and repealing 
the pertinent provisions of the Atomic Energy Act of 1946; that on August 
30, 1954, the defendant Willcoxson did not have a patent, conveyance, lease, 
permit or other authorization from the United States to Section 22, Town- 
ship 14 North, Range 10 West, or any part thereof, and did not have any 
patent, conveyance, lease, permit or other authorization in and to said lands 
or any part thereof reserving to the United States source material and the 
right to enter upon the land and prospect for, mine and remove the same; 
that on August 30, 1954, the decision of the Bureau of Land Management 
dated April 2, 1954, setting aside and revoking the sale was in force and 
effect. 

That on October 14, 1954, the Bureau of Land Management entered 
its decision revoking its decision of April 2, 1954, said decision permitting 
Roundy to file a preference right to Section 22, Township 14 North, Range 
10 West, N.M.P.M., within thirty days from the date of said decision. 

For further defense , defendant asserts the defendant Willcoxson has 
not made entry upon said lands as an entryman under any applicable laws 
of the United States and that he has not entered upon nor been in possession 
of said lands. 


Third Defense 
For a third and affirmative defense , defendant alleges the Northwest 
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Quarter (NW/4) and the West Half of the Northeast Quarter (W/2 NE/4) 

of Section 22, Township 14 North, Range 9 West, N.M.P.M., were known to 
be actually and prospectively valuable for minerals, other than oil or gas, 
during the month of November, 1954, and at all times thereafter. That said 


lands were not subject to sale by reason of the provisions of 30 U.S.C.A. 
| 


§ 21 et seq. 
Fourth Defense 
For a fourth and affirmative defense, defendant alleges that on Sep- 
tember 23, 1952, the date the defendant Willcoxson filed application to pur- 
chase Section 22, Township 14 North, Range 10 West, N.M.P.M., and at all 
times thereafter, the following valid regulation of the Secretary of Interior 
pertaining to the acquisition of isolated tracts under 43 U.S.C.A. § 1171 et 
seq. was in force and effect, the same being designated, 43 C.F.R. 8 250.5: 
"Effect of application. The filing of an application in conformity 
with the regulations in this part will not segregate the lands applied 
for from other application under the public land laws,|or defeat a 
prior valid right initiated under any such law. However, until the 
issuance of a cash certificate, the authorized officer may at any time 
determine that the lands should not be sold, the applicant or any bid- 
der has no contractual or other rights as against the United States, 
and no action taken will create any contractual or other obligation of 
the United States." 
That no cash certificate pertaining to the lands last hereinabove de- 
scribed has been issued unto the defendant Willcoxson. 
WHEREFORE): having fully answered this defendant prays the defend- 
ant Willcoxson take nothing under his cross-claim filed herein and further 
prays: 
1. That this court enter declaratory judgment finding and determin- 
ing the defendant Willcoxson has no right, title or interest in and to the 
Northwest Quarter (NW/4) and the West Half of the Northeast Quarter 
(W/2 NE/4) of Section 22, Township 14 North, Range 10 West, N.M.P.M. 
2. That the court enter judgment finding and determining that the 
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defendant Kerr-McGee Oil Industries, Inc., is the owner of an undivided 
eighty-five (85%) per cent interest in and to valid and subsisting mining 
claims covering and pertaining to all of the lands last hereinabove described. 

3. That the ‘court enter judgment enjoining the defendant Willcoxson 
from claiming or asserting any right, title or interest in and to said lands 
adverse to the right, title and interest of this defendant and from interfer- 
ing with this defendant in its peaceful possession and lawful enjoyment of 
said premises, and for all other and further appropriate relief. 


/s/ Wm. Amory Underhill 
Attorney for defendant, 
Kerr-McGee Oil Industries, Inc. 
1625 K Street, N. W. 
Washington 6, D.C. 
District 7-0777 


[Filed Nov. 4, 1960] 


MOTION FOR SUMMARY JUDGMENT 
BY BUCK WILLCOXSON 


Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Buck 
Willcoxson, defendant in Civil Action No. 1492-59 and plaintiff in Civil 
Actions Nos. 2029-58 and 972-59, hereby respectfully moves, on the plead- 
ings herein, and the Statement of Material Facts as to which he contends 
there is no genuine issue and memorandum of points and authorities sub- 
mitted herewith, for summary judgment in his favor: 

(1) declaring that he is vested with equitable title to the NW 1/4 
and W 1/2 NE 1/4 of Section 22, T. 14 N., R. 10 W., and the W 1/2 of 
Section 8, T. 14 N., R. 9W., N.M.P.M. (except for any oil and gas 
therein) by virtue of his purchase thereof under public sales New 
Mexico 09258 and 09259, that the United States holds bare legal title 
to such land in trust for him as the equitable owner thereof, that the 
cancellation of those public sales was unlawful, and that he is entitled 
to receive cash certificates for such land which will reserve only oil 


and gas; 


29 


(2) enjoining and directing the United States, its officers, agents 
and employees, to set aside the cancellations of public jsales New Mex- 
ico 09258 and 09259 and to issue cash certificates to him for the afore- 
said land which will reserve only oil and gas; 

(3) declaring that the mining claims on which Kerr-McGee Oil 
Industries, Inc., relies are invalid and that it has no right, title or in- 
terest in the land; 

(4) enjoining and restraining Kerr-McGee Oil Industries, Inc., 
its officers, agents, servants, employees, attorneys, representatives, 
successors and all persons in active concert or participation with 
them from asserting any claim to the NW 1/4 and W 1/2 NE 1/4 of 
Section 22, T. 14 N., R. 10 W., N.M.P.M., and directing it and them 
to cease operations on and to stop removing minerals from such land; 
and 

(5) requiring Kerr-McGee Oil Industries, Inc., to account to 
Willcoxson for the value of all minerals which it has removed or 
caused to be removed from the NW 1/4 and W 1/2 NE 1/4 of Section 
22,T.14N., R. 10 W., N.M.P.M., and for all damages which he has 
sustained by reason of removal thereof, 


on the ground that there exists no genuine issue as to any material fact and 

that he is entitled to judgment granting such relief as a matter of law. 
Respectfully submitted, 
WILMER & BROUN 


by: /s/ John H. Pickering 

616 Transportation Building 
Washington 6, D.C. 
RODEY , DICKASON, SLOAN, AKIN & ROBB 
by: /s/ John D. Robb 


First National Bank Building 
Albuquerque, New Mexico 


Attorneys for Buck Willcoxson 
November 4, 1960. 


[Filed Nov. 4, 1960] 
STATEMENT OF THE MATERIAL FACTS 
AS TO WHICH MOVANT CONTENDS 
THERE IS NO GENUINE ISSUE 

Pursuant to Rule 9 of this Court, Buck Willcoxson hereby submits 
this statement of the material facts as to which there is no genuine issue 
(all of such facts being of record in the files of the Department of the In- 
terior on public sales New Mexico 09258 and 09259, in the proceedings had 
in Civil Action No. 3596, Willcoxson v. Henriques, in the United States Dis- 
trict Court for the District of New Mexico, or in proceedings had in Case 
No. 9072, K.C.K. Mining Co. et al. v. Senutovitch et al., in the District 
Court for the First Judicial District, State of New Mexico, County of McKinley): 
I. Public Sales New Mexico 09258 and 09259 

On September 23, 1952, there were filed in the Land and Survey Office 
of the Bureau of Land Management , Department of the Interior, at Santa Fe, 
New Mexico, two applications by Buck Willcoxson for sale of two sections 
of land as isolated tracts under Section 2455 of the Revised Statutes as 
amended (43 U.S.C. 1171). The applications were on Form 4-008e, were 
signed by Willcoxson and two corroborating witnesses, and stated that Will- 


coxson Was a citizen of the United States by birth. The one application, 
New Mexico 09258, covered Section 22, T. 14 N., R. 10 W., N.M.P.M. The 
other application, New Mexico 09259, covered Section 8, T. 14N.,R.9 W., 
N.M.P.M. 

A land classification report approved December 9, 1952, by officials 


of the Bureau of Land Management appraised the Section 22 covered by ap- 
plication N.M. 09258 at a value of $4.00 per acre and classified it as suit- 

able for public sale at not less than that value. That report stated the fol- 

lowing concerning minerals: 

"This section is currently under oil and gas lease and adjacent 
areas are now the scene of active uranium mining activities. There 
are no known uranium mining activities within the immediate vicin- 
ity of this section, however." 
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A similar land classification report approved December 10, 1952, appraised 


the Section 8 covered by application N.M. 09259 at a value of $3.00 per acre 
for the E 1/2 thereof and $4.00 per acre for the W 1/2 thereof|and classi- 
fied it as suitable for public sale at not less than that value. That report 
made the same statement concerning minerals: 
"This section is currently under oil and gas lease jand adjacent 
areas are now the scene of active uranium mining activities. There 
are no known uranium mining activities within the immediate vicin- 
ity of this section, however." 
By separate memoranda, each dated December 4,1952, the Director of the 
Geological Survey, Department of the Interior, advised the Manager of the 
Land and Survey Office at Santa Fe (hereinafter called the Manager) as 
follows in reply to the Manager's request for a report on the mineral re- 
sources of the sections covered by the two applications: 
"Survey information indicates that this land is valuable pros- 
pectively for oil and gas; that it is without value for other minerals, 
either metalliferous or nonmetalliferous, and that the exercise of 
surface rights thereon would not interefere unreasonably with oper- 
ations under the mineral leasing laws." 
Action had not been taken by the Manager on the applications when 
Willcoxson inquired by letter dated June 13, 1953, concerning the status 
of still another public sale application, N.M. 011732, filed by him. The 
Manager replied by letter dated June 15, 1953, which referred to applica- 
tions N.M. 09258 and 011732 and stated: 
"Owing to the heavy backlog of previously filed applications 
and inadequate number of trained personnel, we have not as yet been 
able to reach the above mentioned cases for adjudication. However, 
we are attempting to expedite the cases." 
Three months later, the Manager under dates of September 10 and 
11, 1953, issued orders for public sale of the lands covered by applications 
N.M. 09259 and 09258, respectively. Each order stated that: 
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"The application has been considered and appears allowable 
according to the records of this Bureau. Available data indicates 
that the disposal of the land at public sale will lead to a more prac- 
ticable utilization thereof not inconsistent with conservation prin- 
ciples." 

and that the "land'will be offered for sale at public auction. ..." The 
order under N.M. 09258 set the time and date for sale as 11:00 a.m. on 
November 16, 1953, and specified the minimum price as $4.00 per acre. 
The order under N.M. 09259 set the time and date for sale as 2:30 p.m. on 
November 17, 1953, and specified the minimum price as $4.00 per acre for 
the W 1/2 and $3.00 per acre for the E 1/2 of the Section 8 covered there- 
by. Each order stated: 

“The land will be sold subject to the provisions of the Act of 
August 1, 1946 (60 Stat. 755, 42 U.S.C. Sec. 1801), and of the Act of 
July 17, 1914 (38 Stat. 509) as to oil and gas." 

The place fixed for the sales was the Land and Survey Office at Santa Fe. 
With the orders, the Manager issued notices for publication in the 


Independent, a daily newspaper in Gallup, New Mexico. Each notice stated: 


"Any contiguous owner claiming a preference right must assert such right 
within 30 days from the above sale date." The notices were published in 
that newspaper at Willcoxson's expense in the Wednesday issue for five 
consecutive weeks , commencing with the issue dated September 23, 1953, 
and ending with the issue dated October 21,1953. Proof of the publication 
of the notices was filed on November 5, 1953. 
Willcoxson did not bid at the sale on November 16, 1953, of Section 
22 under N.M. 09258. The only bidder at that sale was Bert Roundy who 
bid the minimum price of $4.00 per acre. By decision of November 16, 
1953, the Manager therefore stated: 
"_ . , Accordingly, the bid of Bert Roundy of $4.00 per acre is de- 
clared to be the high bid and the land will be sold at that price. 
“The case will be suspended for a period of thirty days to al- 
low preference right claimants to assert their rights to purchase 


33 


“the land. At the expiration of the thirty day period further appro- 
priate action will be taken." 
Willcoxson did bid at the sale on November 17, 1953, of Section 8 under 
N.M. 09259. He bid the minimum price of $4.00 per acre for the W 1/2 
thereof and paid the amount of his bid, $1280, as the purchase |price, for 
which he received Receipt No. 99502 reciting that it was for "Public Sale 
(Purchase Money). At the same time William Adrian Berryhill bid $9.00 
per acre for the E 1/2 of Section 8. Those were the only bids|received, 
so the Manager by decision of November 18, 1953, declared Willcoxson's 
bid of $4.00 per acre to be the high bid for the W 1/2 and Berryhill's bid 
of $9.00 per acre to be the high bid for the E 1/2 of Section 8 and stated: 
|... the land will be sold at these prices. 
"The case will be suspended for a period of thirty days to allow 
preference right claimants to assert their rights to purchase the land. 

At the expiration of the thirty day period further appropriate action 

will be taken." 
Two days later, November 20, Willcoxson asserted a preference right of 
purchase on the basis of his ownership of the adjoining Section 5. 

On November 17, 1953, Willcoxson advised the Manager| that through 
inadvertence he had failed to appear at the sale under N.M. 09258 on Novem- 
ber 16 and he requested that the sale be reset for a future date. The Man- 
ager replied by letter of November 19, 1953, advising that since the sale 
had been held and Bert Roundy had made the high bid, it would not be pos- 
sible to reset the sale. However, the Manager directed Willcoxson's at- 
tention to 43 CFR 250.11(b) of the regulations stating that owners of con- 
tiguous land may be accorded a preference right if certain conditions are 
met. On December 9, 1953, the Manager received an assertion of prefer- 
ence right from Willcoxson, based on his ownership of the adjoining Sec- 
tion 15, T. 14 N., R. 10 W., and a check for $2560, meeting the high bid of 
Bert Roundy of $4.00 per acre for Section 22, as the "purchase price" of 
that land. The same day Receipt No. 99922 was issued to Willcoxson for 
that amount reciting that it was for "Public Sale (Purchase Money) ." 
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Willcoxson supported his assertion of preference right with an abstracter's 
certificate dated December 22, 1953, by Mid-Valley Title Co., Inc., showing 
that title to the adjoining Section 15, T. 14 N., R. 10 W., less minerals there- 
in, was vested in him. 

Roundy did not assert a preference right. Because of Willcoxson's 
assertion of a preference right to purchase and the showing made in support 
thereof, the Manager, by decision of February 3, 1954, rejected the bid of 
Bert Roundy for Section 22 under N.M. 09258, stating that within the thirty 
day period allowed for the assertion of preference rights to purchase under 
the decision of November 16, 1953, declaring Roundy the high bidder: 

. . | Buck Willcoxson asserted a preference right and has met the 

high bid and has submitted evidence of ownership of adjoining land. 

Bert Roundy has asserted no preference right so far as the record 

shows." 

The right of appeal was allowed, and Roundy filed a notice of appeal on 
February 25, 1954. 

Meanwhile, under public sale N.M. 09259 in which Willcoxson had 
been the only bidder for the W 1/2 of Section 8 and had also asserted a 
preference right, the Manager issued a decision dated February 17, 1954, 
which, after stating that no further preference rights had been asserted, 
concluded: 

"Accordingly, Buck Willcoxson is declared the purchaser of 

the W 1/2 sec. 8, T. 14 N., R. 9W., and William Adrian Berryhill is 

declared the purchaser of the E 1/2 sec. 8, T. 14 N., R.9 W. 

"Thirty days are allowed the parties to show who paid the cost 


of publishing the notice of sale and to show that each party has now 
paid one-half of this cost." 


Willcoxson then filed evidence showing that he had paid the cost of publica- 
tion of the notices in N.M. 09258 and 09259. On March 9/1954, a decision 
was issued which, after stating that Willcoxson had submitted evidence of 
payment of the publication charge, gave Berryhill thirty days to pay one- 
half of the cost ($12.71) to Willcoxson or to appeal, failing which his offer 
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“the land. At the expiration of the thirty day period further appro- 
priate action will be taken.” | 
Willcoxson did bid at the sale on November 17, 1953, of Section 8 under 
N.M. 09259. He bid the minimum price of $4.00 per acre for the W 1/2 
thereof and paid the amount of his bid, $1280, as the purchase price, for 
which he received Receipt No. 99502 reciting that it was for "Public Sale 
(Purchase Money).” At the same time William Adrian Berryhill bid $9.00 
per acre for the E 1/2 of Section 8. Those were the only bids received, 
so the Manager by decision of November 18, 1953, declared Willcoxson's 
bid of $4.00 per acre to be the high bid for the W 1/2 and Berryhill's bid 
of $9.00 per acre to be the high bid for the E 1/2 of Section 8 and stated: 
 . . . the land will be sold at these prices. 
"The case will be suspended for a period of thirty days to allow 
preference right claimants to assert their rights to purchase the land. 

At the expiration of the thirty day period further appropriate action 

will be taken." 
Two days later, November 20, Willcoxson asserted a preference right of 
purchase on the basis of his ownership of the adjoining Section 5. 

On November 17, 1953, Willcoxson advised the Manager that through 
inadvertence he had failed to appear at the sale under N.M. 09258 on Novem- 
ber 16 and he requested that the sale be reset for a future date. The Man- 
ager replied by letter of November 19, 1953, advising that since the sale 
had been held and Bert Roundy had made the high bid, it would not be pos- 
sible to reset the sale. However, the Manager directed Willcoxson's at- 
tention to 43 CFR 250.11(b) of the regulations stating that owners of con- 


tiguous land may be accorded a preference right if certain conditions are 
met. On December 9, 1953, the Manager received an assertion of prefer- 


ence right from Willcoxson, based on his ownership of the adjoining Sec- 
tion 15, T. 14 N., R. 10 W., and a check for $2560, meeting the high bid of 
Bert Roundy of $4.00 per acre for Section 22, as the "purchase price" of 
that land. The same day Receipt No. 99922 was issued to Willcoxson for 
that amount reciting that it was for "Public Sale (Purchase Money) ." 
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Willcoxson supported his assertion of preference right with an abstracter's 
certificate dated December 22, 1953, by Mid-Valley Title Co., Inc., showing 
that title to the adjoining Section 15, T. 14 N., R. 10 W., less minerals there- 
in, was vested in him. 

Roundy did not assert a preference right. Because of Willcoxson's 
assertion of a preference right to purchase and the showing made in support 
thereof, the Manager, by decision of February 3, 1954, rejected the bid of 
Bert Roundy for Section 22 under N.M. 09258, stating that within the thirty 
day period allowed for the assertion of preference rights to purchase under 
the decision of November 16, 1953, declaring Roundy the high bidder: 

"| Buck Willcoxson asserted a preference right and has met the 

high bid and has submitted evidence of ownership of adjoining land. 

Bert Roundy has asserted no preference right so far as the record 

shows.” 

The right of appeal was allowed, and Roundy filed a notice of appeal on 
February 25, 1954. 

Meanwhile, under public sale N.M. 09259 in which Willcoxson had 
been the only bidder for the W 1/2 of Section 8 and had also asserted a 
preference right, the Manager issued a decision dated February 17, 1954, 


which, after stating that no further preference rights had been asserted, 
concluded: 


"Accordingly, Buck Willcoxson is declared the purchaser of 
the W 1/2 sec. 8, T. 14 N., R. 9W., and William Adrian Berryhill is 
declared the purchaser of the E 1/2 sec. 8, T.14.N., R.9 W. 

"Thirty days are allowed the parties to show who paid the cost 
of publishing the notice of sale and to show that each party has now 
paid one-half of this cost.” 

Willcoxson then filed evidence showing that he had paid the cost of publica- 
tion of the notices in N.M. 09258 and 09259. On March 9/1954, a decision 
was issued which, after stating that Willcoxson had submitted evidence of 
payment of the publication charge, gave Berryhill thirty days to pay one- 
half of the cost ($12.71) to Willcoxson or to appeal, failing which his offer 
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to purchase would be rejected. By telephone call, and by letter dated April 
28, 1954, Willcoxson's attorneys advised that he had received payment from 
Berryhill of one-half of the publication cost. The following handwritten no- 
tation appears on the file copy of the above decision of March 9, 1954: 
"Attorney for Willcoxson called to say Berryhill has paid 1/2 cost of 
publication. Everything OK for F.C." 
Meanwhile, Roundy's appeal from rejection of his bid for Section 22 
under public sale N.M. 09258 was referred to the Regional Administrator 
of the Bureau of Land Management at Albuquerque, New Mexico. In a letter 
dated March 17, 1954, to Roundy's attorneys, the Regional Administrator, 
after mentioning that the Manager had failed to give Roundy the same in- 
formation as to the possibility of a preference right as the Manager had 
given to Willcoxson, stated: 
". .. the interest of fair play requires that the sale should be can- 


celled and a new sale ordered in which the equality of the preference 
rights of both Willcoxson and Roundy, as well as any other owner of 


contiguous lands, may be recognized. 
"Accordingly, if within 15 days from date of receipt of this let- 
ter the appellant Roundy files a withdrawal of appeal in] this office, 
the public sale held on November 16, 1953 will be revoked and a new 
sale will be ordered." - 
By a letter of March 30, 1954, Roundy's attorneys withdrew his appeal on 
condition that public sale N.M. 09258 would be canceled and a new sale 
ordered. Accordingly, the Regional Administrator issued a decision dated 
April 2, 1954, declaring the sale under N.M. 09258 revoked and remanding 
the case to the Manager with instructions to set a date for a new sale at 
the same appraised value. 
Willcoxson did not appeal from that decision, but within the time al- 
lowed for appeal from it, his attorneys by letter dated April 28, 1954, 
stated to the Regional Administrator that they saw no reason for canceling 
the sale and suggested that We are perfectly willing to permit Mr. Roundy 
to assert his preference right at this time and then to see if we can agree 


36 


with him on a division of the property in question.” Ina reply dated April 
30, 1954, the Regional Administrator stated that, if Roundy's attorneys 
would agree to that suggestion, the decision of April 2, 1954, would be 
amended so as to permit Roundy to assert a preference right within 30 
days from receipt of notice of such amended decision. By letter of June 
18, 1954, Roundy's attorneys agreed to the suggestion. Although the par- 
ties and the Regional Administrator were then in agreement, the promised 
amended decision was not issued until October 14, 1954. 

In the interval, there was a heavy work load in the Land and Survey 
Office at Santa Fe and certain confusion in that office as to what was to be 
done concerning public sale N.M. 09258. By letter of July 8, 1954, the Man- 
ager told Willcoxson's attorneys that they would be advised when a new sale 
date was set. Willcoxson's attorneys replied under date of July 14, 1954, 
advising the Manager that the whole purpose of the agreement was to avoid 
having a new sale and asking the Manager to request the Regional Admini- 
strator "to amend his decision so as to permit Mr. Roundy to assert his 
preference right." Then, Roundy's attorneys in turn wrote to the Mamger 
on August 10, 1954, stating that they had not received any reply to their 
letter of June 18, 1954, and asking the Manager to advise them what action, 
if any, had been taken. The Manager replied by form letter dated August 
13, 1954, stating that he was not able to provide them immediately with a 
complete answer|but hoped to dispatch a reply by September 13, 1954. On 
September 16, 1954, the Manager wrote to Roundy's attorneys stating that 
he was sorry he was not yet able to make a further reply to their letter of 
June 18, 1954, because: 

". . . due to the shortage of personnel, together with the increased 
work load as a result of newly decentralized cases from our Wash- 
ington office, this has been impossible. However, every effort will 
be made to process this application as speedily as possible, at which 
time you will be further advised.” 

Under date of September 23, 1954, Willcoxson's attorneys again requested 
the Manager to reply to their letter of July 14,1954. The Manager, ina 
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reply dated September 30, 1954, advised that it was anticipated "that con- 
sideration will be given this application within the next week or two." 
Finally, the Manager issued the amended decision on October 14, 
1954. That decision referred to the decision of April 2, 1954, the Regional 
Administrator's letter of April 30, 1954, and the letter of June 18, 1954, 
from Roundy's attorneys, and stated that all parties were in agreement 
that the sale should be reinstated and that Roundy should be given an op- 
portunity to assert his preference right. Accordingly, the decision of Feb- 
ruary 3, 1954, rejecting Roundy's bid was revoked and the decision of April 
2, 1954, was amended to permit Roundy to file evidence of a|preference 
right to the land involved in public sale N.M. 09258. 
After this reinstatement of public sale N.M. 09258 Roundy, on Novem- 
ber 11, 1954, asserted his preference right to purchase Section 22, and 
filed evidence in support thereof, on the basis of his ownership of adjoin- 
ing Sections 23 and 27. The Manager then, by decision of December 1, 
1954, after reciting the filing of evidence of preference right by Roundy 
and the previous filing of such evidence by Willcoxson, stated that those 
two preference right applicants would be allowed 30 days within which to 
agree among the mselves upon a division of Section 22 by subdivisions, 
failing which an equitable division would be made between them. When the 
time allowed elapsed without agreement, the Manager made such a division 
by decision of January 3], 1955, entitled "Purchasers Declared" which 
reads in pertinent part as follows: 
"Mr. Willcoxson has submitted evidence of ownership of Sec. 
15, T.14.N., R. 10 W., NMPM, and Mr. Roundy has submitted evi- 
dence of ownership of Secs. 23 and 27, T. 14 N., R. 10 W., NMPM. 
The land involved in this sale is in the grazing allotment of Bert 
Roundy and Wesley Tietjen. In view of the ownership lof the adjoin- 
ing lands, and past use of the land involved in the sale, Mr. Buck 
Willcoxson is declared to be the purchaser of the NW 1/4 and W 1/2 
NE 1/4 of said Sec. 22, and Mr. Bert Roundy is declared to be the 
purchaser of the E 1/2 NE 1/4 and S 1/2 of said Sec. 22. 
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"Pursuant to Part 250.12 of 43 CFR, Mr. Roundy is required 
to reimburse and pay directly to Mr. Willcoxson one-half of the 
amount expended for publication of notice of this sale, and to file 
evidence thereof in this office within 10 days from the date of this 


decision. 


"The purchasers are allowed 30 days from receipt of notice 


hereof within which to file an appeal. If no appeal is received cash 

certificates will be issued to the purchasers in accordance with the 

terms of this decision.” 
No appeal was taken, but cash certificates were not issued, Likewise, a 
cash certificate had not been issued to Willcoxson for the W 1/2 of Section 
8 of which he had been declared purchaser under N.M. 09259 by the pre- 
viously mentioned decision of February 17, 1954. 

Some time later, by letter dated May 10, 1955, Willcoxson's attorneys 
addressed an inquiry to the Manager concerning the status of both N.M. 
09258 and 09259 reading as follows: 

"Mr. Willcoxson informs us that there have been several pros- 
pectors prospecting for uranium on the lands which he has purchased 
under the above public sale applications. 

"He wishes to know whether he has any right to prevent these 
people from prospecting on these lands since he has been declared 
the purchaser. 

"It is our understanding that these lands were sold with the 
reservations of oil and gas rights only, and we would like to know 
what Mr. Willcoxson's rights are at this time with regard to uranium 
prospectors going on these lands and prospecting. 

"Mr. 'Willcoxson has also asked us to inquire as to when he 
may expect to receive his cash certificates regarding these sales. 

"Any information you can give us will be appreciated.” 

The Manager's reply of May 17, 1955, advised in pertinent part: 

‘Inasmuch as a cash certificate has not issued, it appears that 

Willcoxson has no right to prevent prospecting on the lands involved. 
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"Action on these two applications has been suspended pending 
receipt of a report from the Lands and Minerals Officer as to the 
mineral character of the land." 

As the result of Willcoxson's inquiry, the Manager requested! a field in- 
vestigation as to the mineral character of the land, but such examination 
was not made until December 7, 1955, when the two sections involved in 
the sales were visited by a valuation engineer of the Bureau of Land Man- 
agement. In addition to visiting those sections, that engineer conferred 


with representatives of Kerr-McGee which was then claiming Section 22 


(N.M. 09258) under certain purported mining locations. He $ubsequently 
prepared a separate report on each section. The report on Section 22 under 
N.M. 09258 is dated February 2, 1956, and was approved on March 22, 1956, 
by the Lands and Minerals Officer. The report on Section 8 under N.M. 
09259 is dated January 25, 1956, and was similarly approved on February 
6, 1956. | 
The report on Section 22 under N.M. 09258 states in pertinent part: 
(1) The mining claims covering Section 22 as recorded in the 
McKinley County Mining Claim Records are: 
Part of Date Recorded in 
Claims Locator Sec, 22 Located Book Pages 


Dog, Dog 
Nos. 2-36 Andre Senutovitch All 11/19/54 4 683-718 


Sand Nos. 
1-18 O. K. Mining Co. E 1/2 4/29/55 5 209-226 


Rock Nos. 
1-18 K.C.K. Mining Co. W1/2 4/29/55 5 191-208 


Nite Nos. 
1-40 John A. Masters All 8/ 2/55 17 37-116 
(2) Section 22 is located "two miles southwest of Ambrosia 
Lake." 
(3) "At the time of examination, the Ambrosia Lake Area was 
the scene of great activity. The first shaft to an ore deposit in the 
area had just been completed in the SW 1/4, Sec. 11. From 30 to 40 
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"diamond and rotary shot hole drills were drilling in the area. Access 
roads have been built and they carry a heavy volume of traffic. Num- 
erous house trailers were parked at the points including two trailer 
camps of ten and twenty-five trailers. It was estimated, by a geolo- 
gist speaking at the Interstate Oil Company Commission in Santa Fe, 
that the Ambrosia Lake Area contains 4-1/2 million tons of proven 
reserves.” 

(4) "Ore has been found on the subject land in the NE 1/4 by 
drilling. The ore occurs about 550 feet below the surface. Drilling 
is done to 700 feet, as the ore Sometimes occurs in more than one 
horizon. The ore deposits found so far have been from 4 to 30 feet 
thick with about 10 feet being an average thickness. The ore grade 
is around 0.30 per cent uranium oxide. 

"The ‘surface of the subject land gives no indication of radio- 
activity on a scintillator.” 

* * * 

"According to Kerr-McGee representatives and published in- 
formation, the following nearby areas in the same township are known 
to contain ore deposits: 

Section Operator 


10 Kerr-McGee (See Report on N.M.-011732, 
N.M. Misc. #32, P.S.A.-Mineral Character, 
Buck Willcoxson) 

il Rio de Oro Uranium Mines, Inc. 

15 Sabre Uranium Company 

21 Sabre Uranium Company 

23 Pinon Uranium Company 

26 Pacific Uranium Company 


"As shown by the above, ore has been found on three sides of 
the subject land in addition to the ore found on the subject land. 
Drilling was still being conducted on all the above lands and, in ad- 
dition, on Sec. 27 to the south of the subject lands. 

"On the subject land twelve diamond drill holes had been drill- 
ed by Kerr-McGee in the northeast corner of the Section. The six 
rigs were drilling in a pattern that trends toward the southwest. One 
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‘hole is usually drilled on each claim in the preliminary drillings for 
discovery purposes. Later, if favorable ground is cut, holes are 
drilled on a 100 foot interval pattern to outline the ore body. At the 
time of examination about 75 per cent of the holes had cut commercial 
grade ore. 

"In addition to the drill holes, each claim had a so-called dis- 
covery pit. United Western Minerals Company may have drilled on 
the land, but such information could not be obtained because their 
Engineer was not available in Santa Fe.” 


The valuation engineer ended that report with the following conclusions and 


recommendations: 
"It is concluded that the land is mineral in character. 
"Therefore, it is recommended that the land be classified as 

mineral in character and that the Public Sale Application, New Mex- 


ico 09258, be rejected and the purchase money returned." 

The report on Section 8 under N.M. 09259 states in pertinent part: 
(1) The mining claims relating to the W 1/2 of Section 8 as 

recorded in the McKinley County Mining Claim Records are: 


Part of Date Recorded in 


Claims Locator Sec. 8 Located Book Page 


Starvmex Dec. 9, 


Nos. 


Pie Nos. Sept. 23, 


1-36 


1-8 S. Dysart NW 1/4 1954 21 Misc. 292-299 


Frank L. Curtis All 24, '55 15 MCR 393-428 


(2) Section 8 is located "2 miles east of Ambrosia [sic] Lake.” 

(3) “At the time of examination, the Ambrosia Lake Area was 
the scene of great activity. The first shaft to an ore deposit in the 
area had just been completed in Section 11, T. 14.N., R. 10 W., about 
2 miles west of the subject land. From 30 to 40 diamond and rotary 
shot hole drills were drilling in the area. Access roads carry a heavy 
volume of traffic. Numerous house trailers were parked at various 
points including two trailer camps of 10 to 25 trailers, A geologist, 
speaking at the Interstate Oil Compact Commission at Santa Fe, 
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"estimated that the Ambrosia Lake Area had 4 1/2 million tons of 


proven reserves. All of the original discoveries made in the Am- 


brosia Lake Area have been from ‘blind’ drilling.” 

(4) "The uranium producing horizon on the subject land would 
be much deeper than in the lower lands to the west, southwest and 
south, possibly on the order of 800 to 1,000 feet. 

" _. The surface of the subject land gives no indication of 
radioactivity on a scintillator." 

* * * 

"Drilling was being done close to the subject land in Section 
12,T.14.N., R.10 W. (1 mile west) and in Section 18, same town- 
ship (cornering section). Anderson Company may have drilled in 
Section 7. The D. H. Spencer Company has drilled 4 holes in Sec- 
tion 5, less than 1/4 mile north of the north line of Section 8. These 
holes were reportedly drilled approximately 1,000 feet deep and cut 
a little indication of uranium mineralization, but no ore. 

"The closest reported deposit is in Section 11, T. 14 N., R. 

10 W. (2 miles west), however, the nearby drilling may have dis- 
covered ore closer to the subject land that has, as yet, been unre- 
ported. Both A.E.C. geologists and private geologists having no in- 
terest in the subject land thought the subject land was potentially 
valuable for uranium. 

"The! Rancher's Exploration and Development Company and 
the Chief Paduke Mining Company both have plans to drill the sec- 
tion when the title is settled. 

"There are several so-called discovery pits on the subject 
land which were usually dug in alluvium. 

"Geologically the land is potentially valuable for uranium and 
warrants exploration drilling. Although the depth to the uranium 
horizon is fairly high, it is not excessive in view of the holes already 
drilled to 2 similar depth in Section 5. The drilling of holes in ex- 
cess of 700 feet is already common place in the Ambrosia Lake Area. 
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‘When the areas of lower depths have been drilled, the subject land 
and similar lands on higher elevations will undoubtedly be drilled." 
The valuation engineer ended that report with the following conclusions 
and recommendations: 
"It is concluded that the subject land is potentially valuable 
for uranium and that further prospecting is warranted. 
"Therefore, it is recommended that the land be classified as 
mineral in character and that the Public Sale Application, New Mex- 
ico 09259, be rejected and the purchase money returned." 

On January 11, 1956, in the interval between the valuation engineer's 
field examination and the dates of his reports, Kerr-McGee filed a protest 
against the sale of Section 22 under N.M. 09258. That protest stated that 
Kerr-McGee had contracted to obtain mining leases on lode mining claims 
on Section 22 and that Kerr-McGee was protesting the sale in view of the 
"known mineral character of this land." In a letter dated January 24, 1956, 
to Kerr-McGee's attorneys, the Lands and Minerals Officer stated that the 
protest would have to be served upon Willcoxson before it could be con- 
sidered, and he advised: 

"Proceeding upon the assumption that you will complete service on 

Mr. Willcoxson, our Valuation Engineer is preparing a report on the 

Mineral character of the land. When the report has been submitted 

and Mr. Willcoxson has answered the protest or his time for answer 

has expired, the matter will be considered and decision will be made." 
Service was made on Willcoxson, and his attorneys by letter dated Febru- 
ary 8, 1956, notified the Manager that they demanded a hearing before any 
action was taken on the Kerr-McGee protest. That demand for a hearing 
was reiterated by them ina letter dated February 21,1956. The Manager's 
reply of February 24,1956, refused a hearing, stating: 

"For your information there is no provision for a hearing un- 

der the public sale laws or regulations as in the instant case. Fur- 

ther, as you were advised by our letter dated May 17, 1955, action 

on the subject public sale application [N.M. 09258] has|been suspended 
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“pending receipt by this office of a report of mineral examination. 

The action taken in connection with this case will be the result of 

the findings of the mineral examination and not that of any protest. 

If the action taken as a result of the mineral examination is adverse 

to your client, he will, of course, have the right to appeal to the Di- 

rector, Bureau of Land Management, under the Departmental Rules 

of Practice, 43 CFR 221.50." 

The next development was the issuance by the Manager in April, 1956, 
of decisions declaring the sales under N.M. 09258 and 09259 null and void 
and classifying the lands as mineral in character, because prospectively 
valuable for uranium. The two decisions were substantially identical, ex- 
cept for the different land and serial numbers involved; a copy of each is 
attached as Exhibits 3 and 4 to the complaint in C.A. No. 2029-58. Each 
stated: 

"Subsequent to the sale date this office was advised that opera- 
tions were being conducted on the land involved in search of uranium 
and in order to determine whether or not such land is prospectively 
valuable for uranium, a reexamination was requested. 

"As a result of the reexamination, the subject land has been 
classified as mineral in character and prospectively valuable for 
uranium; moreover, it was found there are mining claims on the land." 

Each decision then went on to declare the sale null and void for the reasons 
that: (1) since the land "is classified as valuable for uranium," it is not 
subject to sale under the public sale law because uranium could not be re- 
served, and (2) since cash certificates had not been issued, the sale could 
be revoked under Section 250.5 of the regulations (43 CFR 250.5). 

The classification of the land as mineral in character, because pros- 
pectively valuable for uranium, which was made by the Manager in his de- 
cisions revoking the sales, was a present classification as of the time of 


those decisions. The Department of the Interior has not made any classifi- 


cation of the land as being prospectively or actually valuable for uranium 
at any prior time, nor has the Department determined that the land was 
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known to be prospectively or actually valuable for uranium at any prior time. 


Within the time allowed Willcoxson appealed to the Director of the 


Bureau of Land Management. The Director in separate, but 


again substan- 


tially identical decisions (except for the different serial numbers and land 


involved), dated July 16, 1956, affirmed the Manager's decis 


ions on the basis 


of the reasons advanced by the Manager. Copies of the Director's decisions 


are attached as Exhibits 5 and 6 to the complaint in C.A. No 


2029-58. 


Willcoxson then took a timely appeal to the Secretary of the Interior. 


The Secretary's office affirmed in a single decision dated December 17, 
1956, adhering to the reasoning of the Manager and the Director. A copy of 
that decision is attached as Exhibit 7 to the complaint in C.A. No. 2029-58. 


Some time thereafter Willcoxson received a Treasury 
February 28, 1957, for the $2,240 he had paid in 1953 as the 
of the W 1/2 NE 1/4 and NW 1/4 of Section 22 (N.M. 09258) 


check dated 
purchase price 
land the W 1/2 


of Section 8 (N.M. 09259) and which the Government had been holding since 
that time. Willcoxson refused that refund. His attorneys returned the check 


by letter dated March 12, 1957, which advised the Secretary 
Willcoxson had instructed them: 

". . . to file suit against the Department of the Interior 

Court to enforce the above public land sales, and this 


s office that 


in the Federal 
we intend to do 


as soon as we have secured mineral abstracts on the properties in 


question." 
By memorandum dated September 20, 1957, the office of the 


Director trans- 


mitted that letter to the State Supervisor of the Bureau of Land Management 


at Santa Fe, New Mexiso, stating that no suit had been filed 


and that: 


In the event a suit is later filed, as indicated in the letter from Mr. 


Willcoxson's attorneys, a request will be made by the 


Office of the 


Solicitor that the case records involved be transmitted to this office.” 
| 


That memorandum was received in Santa Fe on September 23, 1957. 


On that same day, Monday, September 23, 1957, Willcoxs 


on instituted 
mager, No. 3596 


an action against the Manager, Willcoxson v. Henriques, Ma 
ne Corr OO 


Civil, in the United States District Court for the District of 


New Mexico, for 
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an order requiring the Manager to issue cash certificates. A copy of the 
complaint was delivered the same day to the United States Attorney , counsel 
for the defendant Mamger. 

The Manager thereafter moved to dismiss Willcoxson's action on the 
ground that the Secretary of the Interior was an indispensable party defend- 
ant and, when the court indicated its agreement , Willcoxson's attorneys 
moved the court to dismiss the case without prejudice, which was done by 
order entered December 10,1957. The instant litigation followed. 


Il. Case No. 9072 in the District Court of McKinley County, State of New 
Mexico 


ee 
Kerr-McGee asserts rights in theW 1/2 NE 1/4 and NW 1/4 of Sec- 
tion 22, T. 14 N., R. 10 W. (N.M. 09258), under three groups of alleged lode 
mining claims located as follows: 
(a) Dog claims, located November 19, 1954. 
(b) Sand and Rock claims, located April 29, 1955. 


(c) Nite claims, located August 2, 1955. 


On August 19, 1955, Case No. 9072, K.C.K. Mining Co. et al. v. Senuto- 
vitch et al., was begun in the District Court for the First Judicial District, 
State of New Mexico, County of McKinley. The plaintiffs were Kerr-McGee 


and its predecessors in interest in the Sand, Rock and Nite claims. The de- 
fendants were Andre Senutovitch, the locator of the Dog claims, and his suc- 
cessors in interest therein. 

In their amended complaint filed September 2, 1955, plaintiffs claimed 
that they were the legal owners in possession of the unpatented Sand, Rock 
and Nite lode mining claims comprising all of Section 22, T. 14 N., R. 10 W. 
Plaintiffs alleged that defendants claimed some title and interest in Section 
22 adverse to the estate of plaintiffs and had interfered with plaintiffs' pos- 
session. Accordingly, plaintiffs prayed: (1) that their estates in Section 22 
be established against all adverse claims of the defendants; and (2) that the 
defendants be enjoined from trespassing upon or entering into Section 22. 

The defendants Andre Senutovitch and his wife filed a disclaimer of 
all right and title in Section 22. The other defendants filed an answer and 
a counterclaim asserting that they were the legal owners and had been in 
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possession of the unpatented Dog lode mining claims comprising all of Sec- 
tion 22. They asked that the complaint be dismissed and that their estate in 
Section 22 and in the Dog claims be established against all adverse claims 
of the plaintiffs. 
After a hearing on the merits, the court on March 19, 1956, entered 
findings of fact and conclusions of law (a copy of which is set forth as Ex- 
hibit A to this statement of material facts) in favor of plaintiffs. Those find- 


ings and conclusions incorporated the findings and conclusions requested by 

Kerr-McGee and the other plaintiffs (a copy of which is attached as Exhibit 

B to this statement of material facts) and upheld the position taken by plain- 
tiffs in the litigation. Among the findings so made at the request of Kerr- 


McGee were findings to the effect that: 
(a) Section 22 had no outcroppings of uranium ore and the only way in 
which the sub-surface presence of uranium could be determined was by drilling. 
(b) The first drilling on any of the claims began on August 1, 1955. 
(c) Neither the locator of the Dog claims nor his successors in inter- 
est went into possession of the Dog claims or performed discovery work 
thereon in the period from November, 1954, when those claims were located, 
to May, 1955. The first step in that regard was not taken until July 31, 1955, 
when defendant United Western Minerals secured an option to purchase the 
Dog claims, caused a rig to be moved onto Section 22, and commenced drill- 
ing on August 1, 1955. 
(d) None of the holes drilled by defendant United Western Minerals 
showed uranium ore with as high as 1/10 of 1% uranium. The Atomic Energy 
Commission, the only purchaser of uranium, will not purchase uranium ore 
with a content of under 1/10 of 1% uranium. 
(e) No discovery work was done and no possession taken of any of the 
Sand, Rock or Dog claims until July 11, 1955, when a survey crew went into 
possession of the Sand and Rock claims for the purpose of making a survey 
and preparing a plat as initial steps in a discovery program preliminary to 
drilling operations. 
(f) When defendant United Western Minerals began drilling on August 
1, 1955, it knew that plaintiffs had gone into possession of Section 22, had 
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completed a survey as the first step ina discovery program, and had dug 


to depths averaging 8 feet a pit on each of the Sand and Rock claims. 


Consistent with its findings, the court's conclusions of law were in 
favor of plaintiffs and included the following conclusions requested by Kerr- 
McGee: 

(a) Since defendants had not gone into possession of the Dog claims 
prior to May, 1955, Section 22 was available in May of 1955 when the Sand 
and Rock claims were staked. 

(b) The entry of defendants on August 1, 1955, was surreptitious and 
they acquired no rights thereby. 

(c) The defendants should be restrained from coming on Section 22 
"'so long as plaintiffs are engaged in a discovery program.” 

Pursuant to its findings of fact and conclusions of law, the court en- 
tered a final decree for plaintiffs on April 9, 1956 (a copy of which is at- 
tached as Exhibit C to this statement of material facts). Such decree es- 
tablished and quieted the possessory title of plaintiffs to Section 22 against 
the adverse claims of defendants and barred defendants from claiming any 
interest in Section 22 adverse to plaintiffs and enjoined defendants from 
entering that Section "so long as plaintiffs are in possession thereof prose- 
cuting development and discovery work for minerals thereon, and there- 
after upon any portion of said Section 22 as plaintiffs shall have made valid 
discovery of minerals upon." 

Defendants Shelton and United Western Minerals then appealed to the 
Supreme Court of'New Mexico. While the case was on appeal there, the 
parties entered into an agreement of settlement dated May 13, 1957, under 
which Kerr-McGee acquired an interest in the Dog claims. Accordingly , 
upon motion of appellants and appellees, an order was entered on May 24, 
1957, by the Supreme Court of New Mexico (Case No. 6179) "dismissing 
the appeal herein with prejudice, for the reason that the parties have set- 
tled and compromised their differences involved in this appeal; ..." 


Kerr-McGee and those associated with it have been and are now mining 
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and removing minerals from Section 22 without any objection or obstruction 
from the United States. 
Respectfully submitted, 
WILMER & BROUN 
by: /s/ John H. Pickering 


616 Transportation Building 
Washington 6, D.C. 


RODEY , DICKASON, SLOAN, AKIN & ROBB 
by: /s/ John D. Robb 


First National Bank Building 
Albuquerque, New Mexico 


November 4, 1960. Attorneys for Buck Willcoxson 


EXHIBIT A 


STATE OF NEW MEXICO ) 


COUNTY OF McKINLEY 
K. C. K. MINING CO., et. al., 
Plaintiffs , 
vs. No. 9072 


ANDRE SENUTOVITCH, et. al., 
Defendants. 


IN THE DISTRICT COURT 


COURT'S FINDINGS OF FACT 


1. In November, 1954, Andre Senutovitch staked 36 mining claims on 
Section 22, Township 14 North, Range 10 West, N.M.P.M., designating them 
as "Dog Claims," and filed notice of such claims in the office of the County 
Clerk of McKinley County, New Mexico. He later quitclaimed these claims 
to the defendant Winifred W. Shelton, but neither Senutovitch nor Mrs. Shel- 
ton went into possession of the claims or performed discovery work there- 
on in the period from November, 1954, to May, 1955. United Western Min- 


erals Company, the defendant and successor in interest to Andre Senutovitch 


and Mrs. Shelton, did not go into possession of any Dog Claims until August 1, 


Ex. A (Cont'd) 
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1955, when they moved a rig onto Dog Claim No. 27 and began drilling oper- 
ations. 

2. On April 29, 1955, plaintiffs Keeney, Kellar and Caldwell staked 
mining claims covering said Section 22, eighteen of which were denominated 
"Sand Claims" and eighteen were denominated "Rock Claims.” Shortly 
thereafter the owners of these claims gave the plaintiff, Ralph E. Clark, 
Trustee, an option to purchase these claims, and Clark immediately made 
title investigations in the office of the County Clerk of McKinley County and 
in the Bureau of Land Management in Santa Fe, New Mexico. 

3. The United Western Minerals Company, through its agents and em- 
ployees, went into possession of Dog Claim No. 27 on August 1, 1955 at ap- 
proximately 10:00 o'clock A.M., and commenced drilling operations on said 
claim. That mineralization interpreted by the mining engineers for United 
Western Minerals’\Company, Chapman and Wood, as mineral in place, was 
discovered on said Dog Claim No. 27 in the late afternoon of August 1, 1955 
at a depth of 438 to 440 feet under the surface. 

4. That United Western Minerals Company went into possession of 
Dog Claim No. 28'on August 2, 1955 and commenced drilling operations 


thereon at approximately 11:00 A.M., of said day, and discovered mineral- 


ization on said Dog Claim No. 28, which was interpreted by the engineers 
Chapman and Wood to be mineral in place, at approximately 4:00 o'clock 
P.M., August 2, 1955, at a depth of 438 feet below the surface. 

5. That after securing assurances on a number of title questions, 
Clark employed a surveyor and directed him to make an accurate survey 
of all of the Rock and Sand claims on said Section 22, with the objective of 
securing a plat of the surface, by which a systematic discovery program 
could be laid out and controlled, and a survey crew went into possession of 
the claims on July 11, 1955, and remained diligently at work in conducting 
a survey until the close of business on July 22,1955, after which the office 
work in the prepartion of the plat was commenced and prosecuted by the 
surveyor. 

6. In the latter part of July, 1955, a subsurface uranium discovery on 
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a section adjoining Section 22 had been made by the Sabre Company, and 
defendant United Western Minerals, at about this time, investigated the 
records of McKinley County, and ascertained the status of the Kellar-Keeney 
and Caldwell claims. The President of United Western Minerals thereupon 
called Kellar and offered to buy the claims, but learned from him that he 
and his associates and Clark, Trustee, had sold the claims to Kerr-McGee 
Oil Company, retaining overriding royalties. ThePresident of the United 
Western Minerals offered to make a better deal with Kellar for the claims 
than Kerr-McGee had made, but this offer was rejected. 
7. Said Section 22 had no outcroppings of uranium ore,| but was con- 
sidered a good prospect by geologists for subterranean exploration and 
drilling. Uranium occurs in erratic and unpredictable patterns beneath the 


surface of the earth, rendering subterranean exploration on a single mining 


claim with dimensions of 600 feet by 1500 feet economically infeasible and 
the practice in the industry has been to require control over a large group 
of claims, usually one section, containing 640 acres, before laying out and 
conducting a drilling program for the discovery of ore beneath the surface. 
Anyone engaged in the industry would be familiar with this practice, and 
would know that a group of claims covering the surface of anjentire section 
in a single ownership is intended to be used in a single systematic discov- 
ery operation. 
8. The first step in a subterranean discovery program is to secure 
an accurate survey of the surface of the claims; the second step is the 
preparation of a map or plat of the surface by which drilling jcan be con- 
trolled, to which drilling results can be posted, and by which discovery 
work can be evaluated; the third step is to drill at points predetermined 
by operators and indicated on the surface plat with the objective of making 
the most efficient evaluation of sub-surface ore conditions in the entire 
section. The sub-surface findings in any part of a section are significant 
and symptomatic of conditions in the entire section. 
9. The surface survey had been completed by plaintiffs prior to 
August 1, 1955, and representatives of defendants went to Section 22 on 
July 30 and 31, 1955, and saw, or as reasonable men, should have seen, 
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evidence of the survey in laths marked with crepe imbedded by the surveyor, 


and they knew, or 2S reasonable men, should have known, that a discovery 


program was in process in the manner recognized in the industry as appro- 
priate for prospecting for sub-surface ore. The President of defendant, 
United Western Minerals, Alva Simpson, Jr., had actual knowledge of the 
rights of the plaintiffs in and to said Section 22, and of the operations in con- 
nection therewith by the plaintiffs. The entry of defendants upon said sec- 
tion was made in the temporary absence of the plaintiffs or their representa - 
tives and the defendants conducting activities on the section were against the 
will and contrary to the demands of the plaintiffs made on the first day of 
August, 1955, the same day the defendants entered the premises. 

10. The representatives of United Western Minerals, on July 30 and 
31, 1955, went to Section 22 for the purpose of observing any evidence that 
might remain as to claims having been staked in November, 1954, by Mrs. 
Shelton's agent or predecessor. They found three Dog Claim stakes lying 
on the ground, which they photographed, and they had ample opportunity to 
observe all of the conditions existing at that time on Section 22 with refer- 
ence to plaintiffs’ claims. Plaintiffs had dug to varying depths, averaging 
8 feet, a pit on each of the Sand and Rock claims. The stakes on these claims 
were still standing and visible, and the laths and crepe imbedded by the sur- 
veyor employed by the plaintiffs were still in the ground, where they could 
be seen. 

11. With knowledge that plaintiffs had gone into possession of Section 
22, completed a survey as the first step in a discovery program, and dug 
pits on each of the Sand and Rock claims , defendant United Western Minerals, 
on July 31, 1955, secured an option, in evidence, from defendant Mrs. Shelton 
to purchase the Dog claims, under the terms of which defendant Mrs. Shelton 
reserved a royalty, and caused a rig to be moved into the northeast corner 
of the section and commenced drilling operations on August 1, 1955. 

12. Several holes were drilled by defendant United Western Minerals, 
but none of the holes showed uranium ore with as high as 1/10 of one per- 
cent uranium content. The only purchaser of uranium ore in the United 
States is the United States Atomic Energy Commission, and it will not 
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purchase uranium ore with a content of under 1/10 of 1 percent uranium. 

13. Plaintiffs, upon discovering the presence of United Western Min- 
erals on Section 22, on August 2, 1955, ordered the employebs of United 
Western Minerals Company to leave the section, demolished the drilling 
hole made by United Western Minerals Company on Section 22. 

14. The United Western Minerals Company, through its agents and 
employees, went into possession of Dog Claim No. 29 on the 6th day of 
August, 1955, and drilled a shaft to a depth of 616 feet without effecting a 
discovery of mineral in place, and went into possession of Dog Claim No. 
26, on the 4th day of August, 1955, and drilled a shaft to a depth of 606 feet 
without effecting a discovery of mineral in place. 

15. The United Western Minerals Company's discovery procedures 
were interrupted by the acts of plaintiffs' agents, servants, employees, as- 
signs and contracting parties, occasioned by said persons, damaging the 
drilling equipment and closing the discovery shaft prepared/by United West- 
ern Minerals Company's agents and employees on August 1, 1955, and plain- 
tiffs' said agents, servants, employees, assigns and contracting parties did 
threaten and intimidate the agents and employees of United Western Minerals 
Company on August 2, 1955. 

16. That plaintiffs Kellar and Keeney engaged a bulldozer operator at 
some time during the period of July 20 to July 25, 1955, who dozed 18 "cuts" 
or "scoops" from the ground approximately 8 feet in depth, the width of a 
bulldozer blade and several feet in length and placed said "cuts" and "scoops" 
so that each was on the boundary line between every two Sand and Rock claims. 

17. That no discovery of mineral in place or mineralization has been 
made by plaintiffs or anyone on any of the Sand and Rock claims. 


COURT'S CONCLUSIONS OF LAW 


1. Since neither Senutovitch nor defendant Shelton had gone into pos- 


session of the Dog Claims or done discovery work at any time between No- 
vember, 1954, and May, 1955, the section was available for location of min- 
ing claims in May of 1955, when the Sand and Rock claims were staked, and 
the locations notices filed in the County Clerk's office. 
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2. The plaintiffs went into possession of the Sand and Rock claims with- 
in a reasonable time, and were engaged in a program for discovery of ore on 
August 1, 1955, and the entry of defendants on August 1, 1955, was in the tem- 
porary absence of the plaintiffs and was surreptitious , and defendants acquired 
no rights in the mining claims on said section by such entry. 

3. Had the entry of the defendants upon said section been in good faith, 
which it was not, the drilling discovery of minerals in place as shown by the 
results of the holes in Dog Claims Numbers 27 and 28, and tests of the drill- 
ings taken therefrom would have been sufficient to amount to discovery of 
minerals in place in substantial compliance with the requirements of law in 
that the same would have justified additional development work in said section. 

4. Temporary absence from claims whichare merely grazing land and 
upon which no living accommodations exist, for the purpose of completing work 
in connection with the surveys previously made, would not be sufficient to con- 
stitute giving up of actual possession of said claims, provided the work look- 
ing toward a development program and ultimate discovery of commercial ore 
on all the claims is diligently prosecuted. 

5. The plaintiffs do not have complete legal title in the lands, since the 
legal title remains in the United States Government, however, they do have 
possessory rights which are to be protected so long as they diligently prose- 
cute their present program of development work, looking toward discovery 
of commercial ore, and plaintiffs’ right to possession of said Sand and Rock 
claims should be quieted against the defendants. 

6. The defendants should be restrained from coming upon mining 


claims in Section 22 so long as plaintiffs are engaged in a discovery program 


on the mining claims comprising Section 22. 

7. On the cross-claim, the issues are found against the cross-claim- 
ants and in favor of the cross-defendants, due to the lack of good faith of the 
cross-claimants and defendants herein in entering the premises involved. 


i 


District Judge 
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EXHIBIT B 


On the 20th day of February, A. D. 1956, there was filed in the office 
of the Clerk of the District Court of McKinley County, New Mexico in the 
above entitled and numbered cause, a Plaintiffs' Requested Findings of Fact, 
which Findings in words and figures are as follows: to-wit: 


PLAINTIFFS' REQUESTED FINDINGS 
OF FACT AND CONCLUSIONS OF LAW 


Plaintiffs request the Court to adopt the following: 
Findings of Fact 
I 
In November, 1954, Andre Senutovitch staked 36 mining claims on 
Section 22, Township 14 North, Range 10 West, N.M.P.M., designating them 
as "Dog Claims," and filed notice of such claims in the office of the County 
Clerk of McKinley County, New Mexico. He later quitclaimed these claims 
to the defendant Winifred W. Shelton, but neither Senutovitch nor Mrs. Shelton 
went into possession of the claims or performed discovery work thereon in 
the period from November, J954, to May, 1955. 
0 
In May, 1955, plaintiffs Keeney, Kellar, and Caldwell staked mining 
claims covering said Section 22,18 of which were denominated "Sand Claims" 
and 18 were denominated "Rock Claims." Shortly thereafter the owners of 
these claims gave to the plaintiff Ralph E. Clark, Trustee, an option to pur- 
chase these claims, and Clark immediately made title investigations in the 
office of the County Clerk of McKinley County and in the Bureau of Land 
Management in Santa Fe, New Mexico. 
an 
After securing assurances on a number of title questions, Clark em- 
ployed a surveyor and directed him to make an accurate survey of all of 
the "Rock" and "Sand" claims on said Section 22, with the objective of se- 
curing a plat of the surface, by which a systematic discovery program could 
be laid out and controlled, and a survey crew went into possession of the 
claims on 11 July 1955 and remained diligently at work in conducting a survey 
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until the close of business on 22 July 1955, after which the office work in 


the preparation of the plat was commenced and prosecuted by the surveyor. 
IV 
In the latter part of July, 1955, a subsurface uranium discovery ona 


section adjoining Section 22 had been made by the Saber Company, and de- 
fendant United Western, at about this time, investigated the records of 
McKinley County, and ascertained the status of the Kellar-Keeney and Cald- 
well claims. The President of United Western thereupon called Kellar and 
offered to buy the claims, but learned from him that he and his associates 
and Clark, Trustee, had sold the claims to Kerr-McGee Oil Company, re- 
taining overriding royalties. The President of United Western offered to 
make a better deal with Kellar for the claims than Kerr-McGee had made, 
but this offer was rejected. 
Vv 

Said Section 22 had no outcroppings of uranium ore, but was consid- 
ered a good prospect by geologists for subterranean exploration by drilling. 
Uranium occurs in erratic and unpredictable patterns beneath the surface 
of the earth, rendering subterranean exploration on a single mining claim 
with dimensions of 600 feet by 1500 feet economically infeasible, and the 
practice in the industry has been to require control over a large group of 
claims, usually one section, containing 640 acres, before laying out and 
conducting a drilling program for the discovery of ore beneath the surface. 
Anyone engaged in the industry would be familiar with this practice, and 
would know that a group of claims covering the surface of an entire section 
in a single ownership is intended to be used in a single systematic discov- 
ery operation. 

VI 

The first step in a subterranean discovery program is to secure an 
accurate survey of the surface of the claims; the second step is the prepar- 
ation of a map or plat of the surface by which drilling can be controlled, to 
which drilling results can be posted, and by which discovery work can be 
evaluated; the third step is to drill at points predetermined by operators 
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| 
and indicated on the surface plat, with the objective of making the most ef- 
ficient evaluation of sub-surface ore conditions in the entire section. The 
subsurface findings in any part of a section are significant and symptomatic 
of conditions in the entire section. | 
vu 
The surface survey had been completed by plaintiffs prior to 1 August 


1955, and representatives of defendants went to Section 22 on! 30 July and 


31 July 1955 and saw, or as reasonable men, should have seen, evidence of 
| 


the survey in laths marked with crepe imbedded by the surveyor, and they 
knew, or as reasonable men, should have known, that a discovery program 
was in process in the manner recognized in the industry as appropriate for 
prospecting for sub-surface ore. 

vill 

The representatives of United Western, on 30 and 31 July went to 

Section 22 for the purpose of observing any evidence that might remain as 
to claims having been staked in November J954 by Mrs. Shelton's agent or 
predecessor. They found three "Dog Claim" stakes lying on the ground, 
which they photographed, and they had ample opportunity to observe all of 
the conditions existing at that time on Section 22 with reference to plaintiffs’ 
claims. Plaintiffs had dug to varying depths, averaging 8 feet, a pit on each 
of the "Sand" and "Rock" claims. The stakes on these claims were still 
standing, and visible, and the laths and crepe imbedded by the surveyor em- 
ployed by the plaintiffs were still in the ground, where they could be seen. 

Ix 

With knowledge that plaintiffs had gone into possession| of Section 22, 

completed a survey as the first step in a discovery program, and dug pits 
on each of the "Sand" and "Rock" claims, defendant United Western, on 
July 31, 1955, secured an option, in evidence, from defendant Mrs. Shelton 
to purchase the Dog claims, under the terms of which defendant Mrs. 
Shelton reserved a royalty, and caused a rig to be moved into the northeast 
corner of the section and commenced drilling operations on 1 August 1955. 
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Several holes were drilled by defendant United Western, but none of 
the holes showed uranium ore with as high as 1/10 of 1 percent uranium 
content. The only purchaser of uranium ore in the United States is the 
United States Atomic Energy Commission, and it will not purchase uranium 
ore with a content of under 1/10 of 1 percent of uranium. 
XI 
Plaintiffs, upon discovering the presence of United Western on Sec- 
tion 22, on 2 August 1955, ordered the employees of United Western to leave 
the section, demolished the drilling hold made by United Western on the sec- 
tion, and then filed suit to restrain the intrusion of United Western on Sec- 
tion 22. 


Conclusions of Law 


I 
Since neither Senutovitch nor defendant Shelton had gone into posses- 
sion of the "Dog Claims" or done discovery work at any time between No- 
vember 1954 and May 1955, the section was available for location of mining 
claims in May of 1955 when the "Sand" and "Rock" claims were staked. 
0 
The plaintiffs went into possession of the "Sand" and "Rock" claims 
within a reasonable time, and were engaged in a program for discovery of 
ore on 1 August 1955, and the entry of defendants on 1 August 1955 was in 
the temporary absence of the plaintiffs and was surreptitious, and defend- 
ants acquired no rights in the mining claims on said section by such entry. 
I 
Defendants did not in any of the holes drilled by them make a discov- 
ery of ore, since the "mineralization" they encountered contained uranium 
in quantities less than the minimum required for marketability. The min- 
eralization they encountered did not justify continuation of a drilling program. 
IV 
The defendants should be restrained from coming upon mining claims 
in Section 22 so long as plaintiffs are engaged in a discovery program on 
the mining claims comprising Section 22. 
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Vv 
The title of the plaintiffs to the mining claims in Section 22 should 

be quieted against the defendants. 
Respectfully submitted, 


Denny and Glascock 
Gallup, New Mexico 


By H.S. Glascock 


Iden, Johnson and Mechem 
Simms Building 
Albuquerque, New Mexico 


By E. L. Mechem 


Marron and McRae 
608 First National Bank Building 
Albuquerque, New Mexico 


By Owen B. Marron 
Attorneys for Plaintiffs 


CERTIFICATE 
The undersigned, one of the attorneys for the plaintiffs} hereby certi- 
fies that he caused copies of the foregoing Plaintiffs' Requested Findings 


of Fact and Conclusions of Law to be mailed to the attorneys for the de- 
fendants , Joseph M. Montoya, Salmon Building, Santa Fe, New Mexico, and 


Vance Mauney, Simms, Modrall, Seymour and Simms, Simms Bldg., Albuquer-- 
| 


que, New Mexico, onthe _ day of February, 1956. 
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EXHIBIT C 


IN THE DISTRICT COURT OF MCKINLEY COUNTY 
STATE OF NEW MEXICO 
K.C.K. MINING CO., a copartnership 
composed of JOHN M. KEENEY, JAMES 
F, KEENEY, M.W. KELLAR and GARLAND 
CALDWELL; JOHN M. KEENEY and A. GRACE 
KEENEY, husband and wife; JAMES F. KEENEY; 
GARLAND CALDWELL and WILLIE MAE CALDWELL, 
husband and wife; M. W. KELLAR and VELMA LEE 
KELLAR, husband and wife; JOHN A. MASTERS and 
HELEN M. MASTERS, husband and wife; ROBERT E. 
CLARK, Trustee; and KERR-MCGEE OIL INDUSTRIES, 


INC., 2 corporation, 
Plaintiffs , 


vs. No. 9072 
ANDRE SENUTOVITCH and SABINE SENUTOVITCH, 
husband and wife; WINIFRED W. SHELTON and 
UNITED WESTERN MINERALS COMPANY, a cor- 
poration, 
Defendants. 
FINAL DECREE 

This matter having come on to be heard on January 23 and 24, 1956, 
and the plaintiffs appearing in person and by their attorneys of record, 
except for Kerr-McGee Oil Industries, Inc., which appeared not in person 
but by its attorney of record, and the defendants appearing in person and 
by their attorneys of record, except for Andre Senutovitch and Sabine 
Senutovitch, his wife, who have filed a disclaimer herein, and the Court 
having heard the evidence adduced by the parties hereto and being now fully 
advised in the premises, finds: 

I 

That all of the defendants herein have been regularly and duly served 
with process herein and such service has been made upon them in conform- 
ance with law; that all of the defendants have answered herein, except for 
Andre Senutovitch and Sabine Senutovitch, his wife, who have disclaimed 


any interest herein. 
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0 
That plaintiffs are in possession of and are the owners’ of the out- 


standing possessory title and estate in and to Section 22, Township 14 
North, Range 10 West, N.M.P.M., McKinley County, New Mexico, to peace- 
fully prosecute development and discovery of minerals thereon. 
m 
That defendants have no lien upon, nor right, title or interest in and 


to Section 22, nor any part thereof, so long as plaintiffs remain in posses- 
sion thereof prosecuting development and discovery work for minerals 
thereon, nor thereafter upon so much of said Section 22 as plaintiffs shall 
make valid discovery upon. 

IV 

That defendants have no right to enter upon said Section 22, nor to 

interfere with plaintiffs' operations thereupon, so long as plaintiffs are in 
possession thereof prosecuting development and discovery work for min- 
erals thereon, nor thereafter upon any portion of said Section 22 as plain- 
tiffs shall have made valid discovery upon. 


WHEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that 
the plaintiffs are the owners of the outstanding possessory title and estate 
in and to Section 22, Township 14 North, Range 10 West, N.M.P.M., Mc- 
Kinley County, New Mexico, and have the right and title therein to peace- 
fully prosecute development and discovery of minerals thereon, and that 
plaintiffs' title be and the same is hereby established against the adverse 
claims of the defendants, and each of them; that the defendants be and they 
hereby are barred and estopped from claiming any lien upon|, right, title 
or interest in and to said Section 22 adverse to the plaintiffs, so long as 
plaintiffs are in possession thereof prosecuting development) and discov- 
ery work for minerals thereon, and thereafter upon so much| of said Sec- 
tion 22 as plaintiffs shall have made valid discovery upon; that plaintiffs’ 
possessory title to prosecute development and discovery work for minerals 
on said Section 22 be and the same hereby is quieted and set| at rest; and 
that defendants, their agents, employees and assigns, be and they hereby 
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are enjoined and restrained from entering upon said Section 22 or plain- 


tiffs’ mining claims staked thereon, So long as plaintiffs are in possession 


thereof prosecuting development and discovery work for minerals thereon, 


and thereafter upon any portion of said Section 22 as plaintiffs shall have 


made valid discovery of minerals upon. 


evi 


DISTRICT JUDGE 


[Filed April 3, 1961] 
STIPULATION 


IT IS HEREBY STIPULATED AND AGREED by and between counsel 
for the parties to this action that the documents annexed hereto and listed 
below (such listing being only for identification) are true copies of the 
originals which they represent and, for evidentiary purposes, may be treat- 
ed by any of the parties to this action and by the court as the equivalent of 
the originals without certification or other proof as to authenticity: 


* * * * * 


[The list of Exhibits to the Stipulation is not reprinted 
in the body of the Joint Appendix. A list of the Ex- 
hibits which are printed appears in the Index.] 


* * * * * 


IT IS FURTHER STIPULATED AND AGREED by and between the 
parties to this case that for the purposes of this action and for no other 
purpose whatsoever, the following facts may be taken as true, subject to 
the right of either party to object on grounds of relevancy and materiality 
and subject to the right of any party to offer such additional evidence as 
to him may seem proper. 

No appeal was taken from the decision of the Regional Administrator 
dated April 2, 1954 (Exhibit "9"), or from the decision of the Manager 
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dated October 14, 1954 (Exhibit 12"), or from the decision dated Janu- 
ary 31,1955 (Exhibit 15"). 
* * * * 


/s/ Ralph S. Boyd 
Department of Justice 
Attorney for Plaintiff in United States 
of America v. Buck Willcoxson, et al., 
Civil Action No. 1492-59 


Attorney for Defendant in Buck Willcoxson 
v. United States of America, Civil Action 
No. 972-59 


Attorney for Defendant in Buck Willcox- 
son v. Fred A. Seaton, individually and 
as Secretary of Interior, Civil Action 
No. 2029-58. 


/s/ John H. Pickering 
616 Transportation Building 
Washington 6, D.C. 


Attorney for Defendant, Buck Willcoxson, 
in United States of America v. Buck Will- 


coxson, et al., Civil Action No. 1492-59 


Attorney for Plaintiff, Buck Willcoxson, 
in Buck Willcoxson v. United States of 
America, Civil Action No. 972-59 


Attorney for Plaintiff, Buck Willcoxson, 
in Buck Willcoxson v. Fred A. Seaton, 
individually and as Secretary of the 
Interior, Civil Action No. 2029-58. 


/s/ William Amory Underhill 
1625 K Street, Northwest 
Washington 6,D.C. 


Attorney for Defendant , Kerr-McGee Oil 
Industries, Inc., in United |States of 
America v. Buck Willcoxson, et al., 
Civil Action No. 1492-59 


Attorney for Intervenor, Kerr-McGee Oil 

Industries, Inc., in Buck Willcoxson v. 

Fred A. Seaton, individually and as 
DATED AS OF THIS 31st Secretary of the Interior, Civil Action 
DAY OF MARCH, 1961. No. 2029-58. | 
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in 
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requests that the public land described below, be ordered into market and sold at public auction, under Section 
Revined Statutes, as amended (43 U. 8. C. sec. 1171), and the regulations thereunder (43 CFR Part 250). 


State of Mw Mexiog Z 
Are you a citisen of the United States? YeB NoO If yes, by birth @ by naturalization C) 


a aa SS a a aad oo Sp al are st eseee 


If not a citioen, has the necessary declaration of intention to become such been flea? — Whee |. 
What court What ety — ——__- — -——_-— —-———- 


Is this application made for im lealeted Tract Moustainees +e too rough for euitivation? () 


Tes character of the land is ne fellows: Baling gmenlené— ns = 
S ‘Cncbaie © Gemmrigtien t» obet exten Gao tad te eutinyhte 


ee 


_. _Shee_ c Utimnle_. 3 

at Go toad be egutbvn far on 0 CONG a7 GEUDINIRNED Cae, cate Chek Gat Of auth exteeintsten te of ths chamustor? 

Is the land occupied by engene? YQ) Me If yen, give coms and hee 
ee Se 
Doss the land contain timber? Yes() Neo (S If yoe, epecity _Mimacemrsh pinanagent pep — « 
Are there ong het or mediainel or other springs ar waterhsies on the fond? Ye Xe 


save there any indications of cou, enfinan, or mineral of ang bind on the nd? Yoo] Mo fll Wyn, Gomme whet, 
a in SOT eel 
: . © nye. 
omni ete aera 
tani to percham for iy own Sndvidal ese end ecest competion er the warp of MB A nLBda——— 
| ar . ke o 


Bidders. 
(e) Are yen owner of whois titts in fen ef contiguous and? Ye@. mo. 
@) If nat ownse of tite, ane you halter of valid entry? Ye &O 


2 yes, give serial nemsber ond efice of entry 
f anower ba (2) of (8) is yen, Gaveriho land inveived. 


1 camer thet the 
knowiedge ond belief, ani are made tn geod faith. 
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EXHIBIT 2 


NOTICE FOR PUBLICATION - PUBLIC SALE 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Land & Survey Office, Santa Fe ,New Mexico 
September 11, 1953 

Under provisions of section 2455 R.S. as amended by section 14 of the 
act of June 28, 1934 (48 Stat. 1274; 43 U.S.C. 1171), and pursuant to the ap- 
plication of Buck Willcoxson, Serial No. NM09258, there will be offered to 
the highe st bidder, but at not less than $4.00 per acre, at a public sale to be 
held at 11 o'clock a.m., on the 16th day of November next, at this office, the 
following tracts of land: 

All Sec. 22, T 14 N, R. 10 W., N.M.P.M. 640 acres. 

The land will be sold subject to the Act of July 17, 1914 (38 

Stat. 509) as to oil and gas, and subject to the Act of August 1, 1946 

(60 Stat. 755) as to fissionable materials. 

Bids may be made by the principal or his agent, either personally at 
the sale or by mail. 

Bids sent by mail will be considered only if received at this office 
prior to the hour fixed for the sale. Bids must be in sealed envelopes ac- 
companied by certified checks or post office money orders made payable 
to the Treasurer of the United States for the amounts of the bids. The en- 
velopes must be marked in the lower left-hand corner "Public sale bid, 
Serial No. NM09258, Sale, November 16, 1953." 

The highest bidder will be required to pay immediately the amount 


thereof. 
Any adverse claimants of the above-described land should file their 


claims or objections, on or before the time designated for sale. 


Any contiguous owner claiming a preference right must assert such 
right within 30 days from the above sale date. 


/s/ J. A. DeLany, Manager 
(Officer) 


Independent 
Box 1037, Gallup, New Mexico 


i J.A. DeLan! er 
(5 Wednesday issues) Tease 
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EXHIBIT 3 


. UNITED STATES 
| DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


November 16, 1953 
A-41520 


Buck Willcoxson ' Decision Public Sale NM 09258 
Bert Roundy 


High Bid Declared 
Pursuant to notice, all Sec. 22, T. 14 N., R. 10 W., N.M.P.M., New 
Mexico, was offered for sale at this office on 11-16-53 at 11:00 a.m. ata 


minimum price of $4.00 per acre. 
The following Bid(s) received: 

Bert Roundy 

Box 4 

Bluewater, N. Mexico $4.00 per acre $2,560.00 

There were no other bids received. Accordingly, the bid of Bert 
Roundy of $4.00 per acre is declared to be the high bid and the land will 
be sold at that price. 

The case will be suspended for a period of thirty days to allow 
preference right claimants to assert their rights to purchase the land. 
At the expiration of the thirty day period further appropriate action will 
be taken. 


James A. Delany 
Manager 


cc: RM Dist. Land Class. 
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EXHIBIT 6 


RODEY , DICKASON, SLOAN, MIMS & AKIN 
Counsellors and Attorneys at Law 
First National Bank Building 
Albuquerque , New Mexico 


December 8, 1953 


United States Department of Interior 
Bureau of Land Management 

Land and Survey Office 

Santa Fe, New Mexico 


ATTENTION: Mr. J. A. DeLany, 
Manager 


Re: AD: WOT 
NMO09258 PS 


Gentlemen: 
We enclose Mr. Buck Willcoxson's warranty deed to Sec. 15, T. 14.N., 
R. 10 W., which has been duly recorded. 
We also enclose Mr. Willcoxson's check to the Treasurer of the United 
States in the sum of $2,560.00 in payment for the purchase price of all Sec. 
22,T.14N., R. 10 W., N.M.P.M. 


Mr. Willcoxson hereby asserts his preference right to purchase this 


property. 
Very truly yours, 
RODEY , DICKASON ,SLOAN, MIMS & AKIN 
By: /s/ Frank M. Mims 


FMM/rb 
Encs. 


Address firm, attention writer 
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EXHIBIT 7 


LAND & SURVEY OFFICE 
Santa Fe, New Mexico 


February 3, 1954 


Registered 
Return Receipt Requested 


DECISION 


Bert Roundy : Public Sale 
Box 4 : NM 09258 
Blue Water, New Mexico : 


Bid Rejected 


On November 16, 1953, pursuant to the application of Buck Willcox- 
son, all of sec. 22, T. 14 N., R. 10 W., N.M.P.M., was offered for sale. 
Bert Roundy submitted a bid of $4.00 per acre, which was the appraised 
price of the land. There were no other bids and it was accordingly declared 
the high bid. Action on the sale was suspended for 30 days to allow prefer- 
ence claimants to assert their rights to purchase the land. 

Within the 30-day period allowed, Buck Willcoxson asserted a prefer- 
ence right and has met the high bid and has submitted evidence of owner- 
ship of adjoining land. Bert Roundy has asserted no preference right so - 
far as the record shows. 

Accordingly, the bid of Bert Roundy is hereby rejected. The right 
of appeal to the Director, Bureau of Land Management, within 30 days from 
notice hereof is allowed. If an appeal is filed, it must show evidence of 
service of a copy thereof on Buck Willcoxson. 


Manager 
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EXHIBIT 8 


McFarren 


Region V NM 09258 


Post Office Box 1695 
Albuquerque , New Mexico 


March 17,1954 


Mr. James E., Sperling 

Simms, Modrall, Seymour, Simms & Sperling 
P.O. Box 466 

Albuquerque , New Mexico 


Dear Mr. Sperling: 
Under the authority delegated to me by the Director, Bureau of Land 
Management, Order No. 427, I have reviewed the appeal in the Buck Will- 
coxson case, Public Sale Application New Mexico 09258, filed by your firm 
in behalf of your client Bert Roundy, and conclude that it has merit. The 
public lands involved are: 


T.14N., R.10 W., N.M.P.M. New Mexico, 
Sec. 22: All 


Prior to holding of the public sale on November 16, 1953, the Man- 
ager of the Land and Survey Office was informed by the Range Mamger, 
New Mexico Grazing District #7, that Bert Roundy and Wesley Tietjen, 
partners in a ranching operation, were extremely desirous to have an op- 
portunity to bid on the land subject to the sale. Furthermore, in report 
of field examination dated November 21, 1952, it was disclosed to the Man- 
ager that Bert Roundy and Wesley Tietjen, as well as Roy Navarre of 
Wingate , New Mexico, and Buck Willcoxson were owners of contiguous 
land. Willcoxson owned Section 25 adjoining to the North of the subject 
land in Section 22, Roundy owned Section 23 and 27 to the East and South, 
and Navarre owned Section 21 to the West. 

Roundy was the only bidder to appear at the sale held at Santa Fe 
November 16, 1953, and submitted the high bid equal to the appraised price. 
On the other hand, Willcoxson, who filed the original application on which 
the land was ordered into the market, failed to appear. 
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Subsequent to the sale at which Roundy was declared the high bidder, 
Willcoxson advised the Mamger that through inadvertence he failed to ap- 
pear and bid at the sale, and requested that the sale be reset ata future 
date. Responding to that inquiry, the Manager advised Mr. Willcoxson that 
it was not possible to reset the sale, but directed his attention to 43 CFR 
250.11(b) of the applicable regulations stating as follows: 

"Owners of contiguous land may be accorded a preference 


right if certain conditions are met within a period of 30 days after 
the highest bid has been received:"' 
The Manager failed to give this same information to Roundy. On the basis 


of this information, Willcoxson filed proof of his ownership of contiguous 
land. Thereafter, Willcoxson was declared to be the successful bidder and 
the bid of Roundy was rejected. 

In the circumstances of this case where Roundy could qualify as a 
preference right bidder, and who was the only bidder at the sale, Roundy 
had sufficient reason to believe that Willcoxson, the original applicant, was 
no longer interested in acquiring the land. While this appears to have been 
an erroneous conclusion, the interest of fair play requires that the sale 
should be cancelled and a new sale ordered in which the equality of the 
preference rights of both Willcoxson and Roundy, as well as any other own- 
er of contiguous lands, may be recognized. 

Accordingly, if within 15 days from the date of receipt of this letter 
the appellant Roundy files a withdrawal of appeal in this office, the public 
sale held on November 16, 1953 will be revoked and a new sale will be 
ordered. 

Sincerely yours, 
E. R. Smith 
Regional Administrator 


ec: Willcoxson 
Rodey , Dickinson & Sloan 
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LO File UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Region V 
Post Office Box 1695 
Albuquerque, New Mexico 


In Reply Refer to: 
RL:FLM | 
NM 09258 


April 2, 1954 
DECISION 


Bert Roundy, : Public Sale Application 
Appellant. : New Mexico 09258 


Buck Willcoxson 


SALE REVOKED 
Bert Roundy appealed from the decision dated Feb. 3, 1954 of the 
Manager, Land and Survey Office, Santa Fe, N.M., rejecting |his bid of $4 


per acre for the purchase of Sec. 22, T. 14 N., R. 10 W., NMPM, ina sale 
held Nov. 16,1953. The rejection was based on the assertion of Willcox- 
son of a preference right bid as a contiguous owner equal to Roundy's bid 
under the act providing for the sales of isolated tracts, as amended (July 
30, 1947, 61 Stat. 630; 43 U.S.C. 1171). The decision recited that the rec- 
ord did not show that Roundy had asserted a preference right. 


Under the procedure of this Bureau and the authority vested in me 
by BLM Order 427, I have determined, for reasons set forth below, that 
the appeal of Roundy has merit, that Roundy should be granted relief, and 
that the sale should be revoked and a new sale set at which Roundy, a con- 
tiguous owner, as well as any other contiguous owners, may have a full 
opportunity to assert his preference rights. Roundy and Willcoxson were 
informed of this determination by my letter of Mar. 17, 1954. 

The case record shows that Roundy and Willcoxson were owners of 
land adjoining Sec. 22, and that the Range Manager of N.M. Grazing District 
#7 advised the Mamger of the Land and Survey Office Roundy was extremely 
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. 12 
desirous of having an opportunity to purchase the land. Willcoxson on 
whose application the land was ordered into the market failed to appear at 
the sale and bid. ‘Roundy was the only bidder at the sale. Subsequently, 
Willcoxson requested the Manager to reset the sale stating his failure to 
appear at the sale was inadvertent. The Manager responded indicating 
that he was unable to reset the sale, but directed Willcoxson's attention in 


his communications to the provisions of the regulations concerning the as- 


sertion of preference rights. Willcoxson, within the time allowed by the 
Manager, asserted his preference right and filed proof of ownership of con- 
tiguous lands. The Manager failed to send a copy of the communication to 
Roundy or otherwise to inform him of Willcoxson's assertion of his prefer- 
ence right to purchase the property by meeting the high bid at the sale. 

In the circumstances, we conclude that Roundy was injured by the 
Manager's failure to furnish Roundy with the same information he furnished 
Willcoxson, and fair play requires that the sale be set aside and a new sale 
ordered at which the contiguous owners may have an equal opportunity for 
the recognition of their preference rights. On this basis, Roundy filed in 
this office on March 31, 1954, a withdrawal of his appeal. 

Accordingly, the public sale held on Nov. 16, 1953, is hereby revoked 
and the case is remanded to the Manager for further proceedings consistent 
herewith. A new'sale will be set at the same appraised value as the prior 
sale, and the cost of advertising thereof will be borne by the Government. 
The successful purchaser or purchasers at the new sale will be required 
to reimburse Willcoxson for the cost of the advertisement of the first sale 
in proportion to the number of purchasers. 

Any party aggrieved by this decision shall have the right of appeal 
under the Rules of Practice, 43 CFR, Part 221. 

E. R. Smith 
Regional Administrator 

Willcoxson 

Simms & Modrall 

Rodey, Dickinson, Sloan, Mims & Akin 


Manager 
Lands 
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RODEY , DICKASON, SLOAN, MIMS & AKIN 
Counsellors and Attorneys at Law 
First National Bank Building 
Albuquerque, New Mexico 
Bureau of Land Management 


April 28, 1954 


954 Apr 29 AM 8:28 
Albuquerque, New Mexico 


United States Department of the Interior 
Bureau of Land Management 

Region V 

Post Office Box 1695 

Albuquerque, New Mexico 


ATTENTION: Mr. E. R. Smith 
Regional Administrator 


Re: RL: 
NM 09258 
Gentlemen: 

We can see no reason for cancelling the public sale of November 16, 
1953, and having a new sale in order to allow Mr. Roundy to assert his 
preference right. 

It seems to us that all that is necessary is to revoke the order of 
sale to Mr. Willcoxson and allow Mr. Roundy to assert his preference right 
at this time. After this has been done, if Mr. Willcoxson and Mr. Roundy 
can not agree on a division of this section, then you can divide it between 
them in accordance with the regulations. 

As we have stated, we can see no reason for cancelling the public sale 
of this property entirely and having a new sale merely in order to give Mr. 
Roundy an opportunity to assert his preference right. We are perfectly will- 
ing to permit Mr. Roundy to assert his preference right at this time andthen 
to see if we can agree with him on a division of the property in question. If 
we can not agree on such division, then it will be up to you to make the divi- 


sion yourselves. 
FMM: eg 

Address firm, attention writer 

cc: Mr. James E. Sperling 
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EXHIBIT 11 


P.O. Box 1695 
Albuquerque, New Mexico M. Farren 
RL: FLM 


April 30, 1954 


Rodey, Dickason, Sloan, Mims & Akin 
Counsellors and Attorneys at Law 
First National Bank Building 
Albuquerque, New Mexico 


Attention: Mr. Frank M. Mims 
Gentlemen: 


This responds to your letter of April 28 in which you indicate that in 
Public Sale, N.M. 09258, as counsel for Mr. Willcoxson, that you would have 
no objection to affording Mr. Roundy an opportunity to assert the preference 
right bid without the necessity of ordering a new sale. 

We note that you sent a copy of your letter to Mr. James E. Sperling 
of the law firm of Simms & Modrall, counsel for Mr. Roundy. 

If counsel for Mr. Roundy agrees to your suggestion and so notifies 
us in writing, we will amend our decision of April 2 so as to permit Mr. 
Roundy to assert ia preference right within 30 days from the date of receipt 
of our amended decision. 

Iam sending a copy of this letter to the law firm of Simms & Modrall 
marked for the attention of Mr. James E. Sperling. 

Sincerely yours, 
E. R. Smith 
Regional Administrator 
cc - Mr. James E. Sperling 
Simms & Modrall 


5-18-54 Called Sperling. Stated he has not heard from Roundy. 
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In reply Refer to: 
L. Gutierrez 
NM 09258 PS 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Land Office 
P. O. Box 1251 
Santa Fe, New Mexico 


October|14, 1954 


DECISION 
Rodey, Dickason, Sloan, Mims & Akin : Public Sale Application 
Simms and Modrall ; New Mexico 09258 


Decision of February 3, 1954, Revoked, 
and Decision of April 2, 1954, Amended 
By decision of April 2, 1954, the former Regional Administrator re- 
voked public sale, serial New Mexico 09258, on application of Buck Willcox- 
son, at which time Bert Roundy was the high bidder and the applicant failed 
to appear. 
Subsequently, in line with the suggestion of counsel of Willcoxson to 
the effect that 'We are perfectly willing to permit Mr. Roundy to assert 


his preference right at this time and then to see if we can agree with him 


on a division of the property in question,” the former Regional Administrator, 
by letter dated April 30, 1954, agreed to amend his decision of April 2, so as 
to permit Roundy to assert a preference right within 30 days|from receipt of 
notice of such amended decision. 
By letter dated June 18, 1954, counsel for Roundy advised that his of- 
fice is in agreement with the above suggestions, provided that the previous 
sale is reinstated and that Roundy be given an opportunity to assert his 
preference right. 
Accordingly, all parties being in agreement that Roundy be given an 
opportunity to assert a preference right, there appears to be|/no necessity 
for ordering a new sale of the land involved. 
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Therefore , decision of February 3, 1954, rejecting the bid of Roundy, 


is hereby revoked and decision of April 2, 1954, revoking the sale, is here- 


by amended to permit Roundy, within 30 days from receipt hereof, to file 
evidence of a preference right to the land involved, as provided by the Regu- 
lations. 

A certified copy of the claimant's deed or an abstract of title of his 
adjoining land showing his fee title thereto on the date he asserts his pref- 
erence right will be considered in connection with the necessary compliance 
with the applicable regulations. (Title 43, Code of Federal Regulations, 
250.11 (b) (1)). 

Failure to comply herewith by Roundy will result in his bid again be- 
ing finally rejected and the case closed without further notice from this of- 
fice. Further, if evidence, sufficient to qualify Roundy for a preference 
right is filed within the above specified time, action will be taken by this 
office pursuant to the provisions of 43 CFR 250.11 (c) (3), at which time 
both claimants will be duly notified. 

J. A. DeLany 
Enclosures: Manager 


Orig. and 1: Rodey, Dickason, Sloan 
Mims & Akin 
(w/Dept. Cir. 1860) 


2 ce: Simms and Modrall 
(w/Dept. Cir. 1860) 
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EXHIBIT "13" 


Received Bureau of Land Management 
1954 NOV 15 AM 8:40 
Santa Fe, New Mexico 


November 11, 1954. 


Mr. J. A. Delany, Manager, 

Bureau of Land Management, 

District Land Office, U. S. Dept. of the Interior, 
P. O. Box 1251 

Santa Fe, New Mexico. 


Re: RM-09258, Public Sale Application 
Dear Sir: 
Reference is made to your decision of October 14, 1954, which 


revoked your previous decision of February 3, 1954, and amended 


decision of April 2, 1954, all with reference to the above japplication. 
The undersigned, Bert Roundy and G. P. Roundy, ie and 
son do hereby, pursuant to the decision of October 14, 1954, assert 
their preference right to the land offered for sale in connection with the 
above identified public sale application. In support of said assertion 
of a preference right as to said lands, the undersigned preference 
right claimants state: 
(a) On November 16, 1953, Bert Roundy submitted a 
bid of $4.00 per acre for the lands covered by said \application, 
which said bid was the high and only bid at said sale, the bid price 
being the appraised price of the lands. 
(b) On November 16, 1953, the check of Golden P. 
Roundy, the same person as G. P. Roundy, in the amount of 
$2,560.00 was accepted by the Bureau of Land Management, 
said check representing the bid price per acre for the subject 
lands, the said check being subsequently paid to the Treasurer of 
the United States. 
(c) That the undersigned preference right claimants 
are the owners each of an undivided one-half interest in and to 
the fee simple title of lands contiguous to the subject lands 
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covered by the subject application which said contiguous lands 
are described as all of Sections 23 and 27 in Township 14 North, 
Range 10 West, NMPM, McKinley County, New Mexico. The 
title of the undersigned claimants being subject only to previous 
reservations of mineral interests in predecessors in title and 

to reservations and conditions named in the patents issued by the 
United States of America. 

(d) As evidence of title to the contiguous lands owned 
by the undersigned, said ownership being the basis for the 
assertion of the preference right claimants, there are submitted 
herewith abstracts of title prepared by a bonded abstracter in 
McKinley County, New Mexico, said abstracts being identified as 
follows: 

Mid-Valley Title Co., Inc., supplemental abstract No. 4271, 

certified to January 5, 1954, at 8:00 a. m. 

It is respectfully requested that the abstracts of title be 

returned to the undersigned after said abstract has served its 

purpose in connection with the preference right sale. 

The undersigned respectfully request that they be advised of any 
insufficiency in the assertion of their claim of preference or in the 


evidence of title herewith submitted in time to be given an opportunity to 


remedy any insufficiency. 


Respectfully submitted, 


/s/ Bert Roundy 
Bert Roundy 


/s/ G. P. Roundy 
G. P. Roundy also 
known as Golden P. Roundy 


719 
EXHIBIT "14" 
AD:PAG 


NM 09258 PS 


Land Office 
Santa Fe, New Mexico 


December 1, 1954 
DECISION 


Rodey, Dickason, Sloan, : Public Sale Application 
Mims & Akin : 
Simms and Modrall : New Mexico 09258 


Providing for agreement between 
preference -right applicants as to 
division of tract by subdivisions 


By decision of October 14, 1954, Bert Roundy was/|allowed, 
within 30 days from receipt thereof, to file evidence of al preference 
right to the land involved in public sale application New Mexico 09258. 
Such evidence has been timely filed. Evidence of preference right had 
been previously filed by the applicant, Buck Willcoxson. 

Pursuant to Part 250.11 (b) (3) of Title 43, Code of Federal 
Regulations, the above-mentioned preference right applicants are 
allowed 30 days from receipt of notice hereof within which to agree among 
themselves upon a division of the tracts by subdivision. |In the absence 
of an agreement an equitable division of the land will be made taking 
into consideration such factors as (i) the equalizing of the number of 
acres which each claimant will be permitted to purchase, (ii) desirable 
land use, based on topography, land pattern, location of |water, and 
similar factors, and (iii) legitimate historical use, including con- 
struction and maintenance of authorized improvements. 


W. O. Turner 
Acting Manager 


Orig. and 1: Rodey, Dickason, Sloan 
Mims and Akin 


2cc: Simms and Modrall 


Noted 2-654 by DL 
T/B - S/R - Plat 
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EXHIBIT "15" 


:PAG 
NM 09258 PSA 


Land Office 
Santa Fe, New Mexico 


Jan. 31, 1955 
DECISION 
Rodey, Dickason, Sloan, : Public Sale Application 
serie Eee : New Mexico 09298 
Purchasers Declared 

By decision of this office, dated December 1, 1954, Mr. Bert 
Roundy and Mr. Buck Willcoxson were allowed 30 days from receipt 
of said decision within which to reach an agreement as to the division 
of Sec. 22, T. 14.N., R. 10 W., NMPM, offered in public sale under 
application New Mexico 09258. The time allowed has elapsed and no 
agreement has been filed in this office. In the absence of an agree- 
ment an equitable division of the land has been made by this office 
pursuant to Part'250.11(b) (3) of Title 43, Code of Federal Regulations. 

Mr. Willcoxson has submitted evidence of ownership of Sec. 15, 
T.14N., R. 10'W., NMPM, and Mr. Roundy has submitted evidence of 
ownership of Secs. 23 and 27, T. 14N., R. 10 W., NMPM. The 
land involved in this sale is in the grazing allotment of Bert Roundy 
and Wesley Tietjen. In view of the ownership of the adjoining lands, 
and past use of the land involved in the sale, Mr. Buck Willsoxson is 
declared to be the purchaser of the NW-1/4 and W-1/2 NE-1/4 of 
said Sec. 22, and Mr. Bert Roundy is declared to be the purchaser of 
the E-1/2 NE-1/4 and S-1/2 of said Sec. 22. 

Pursuant to Part 250.12 of 43 CFR, Mr. Roundy is required to 
reimburse and pay directly to Mr. Willcoxson one-half of the amount 
expended for publication of notice of this sale, and to file evidence 
thereof in this office within 10 days from the date of this decision. 

The purchasers are allowed 30 days from receipt of notice 
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hereof within which to file an appeal. If no appeal is received cash 
certificates will be issued to the purchasers in accordance with the 
terms of this decision. 


J. A. Delany 
Manager 


Orig. to Rodey, Dickason, Sloan, 
Mims & Akins 

cc to Simms and Modrall 

cc to Buck Willcoxson Noted 2-7-55 by DL 

cc to Bert Roundy T/B - S/R - Plat. 


EXHIBIT "16" 


Received - Bureau of Land Management 
1955 Mar 17 AM 8:26 
Santa Fe, New Mexico 


RODEY, DICKASON, SLOAN, MIMS & AKIN 
Counsellors and Attorneys at Law 
First National Bank Building 
Albuquerque, N. M. 


March 16, 


Bureau of Land Management 
Land Office 
Santa Fe, New Mexico 


ATTENTION: Mr. J. A. DeLany 
Manager 


Re: AD:PAG 
NM 09258 PSA 


Gentlemen: 
We received your decision of January 31 declaring Mr. Willcoxson 
to be the purchaser of the NW/4 and W/2 NE/4 of Section 22 and de- 
claring Mr. Bert Roundy to be the purchaser of the E/2 NE/4 and 
S/2 of Section 22. 


The thirty days for appeal from this decision have now passed and 
Mr. Willcoxson would like to have back the balance of the money which 
he put up at the time he asserted his preference right to purchase this 
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land. Mr. Willcoxson put up $2,560, and since he was awarded only 
240 acres of the land, he would owe you only $960 and should be re- 
funded the sum of $1,600. Mr. Willcoxson's money has now been 
tied up in this case since December, 1953, and we would like to know 
when he may expect to receive a refund of the $1,600 due him. 


May we please have a reply from you at your earliest convenience. 
Very truly yours, 


RODEY, DICKASON, SLOAN, 
MIMS & AKIN 


By: /s/ Frank M. Mims 
FMM: eg 


EXHIBIT "17" 


RODEY, DICKASON, SLOAN, MIMS & AKIN 
Counsellors and Attorneys At Law 
First National Bank Building 
Albuquerque, N. M. 
May 10, 1955 


United States Bureau of Land Management 
Land Office 
Santa Fe, New Mexico 


ATTENTION: Mr. J. A. Delany 
Manager 
Re: Public Sale Application 
NM 09258 
and 
AD:LO 
NM 09259 PS 


Gentlemen: 


Mr. Willcoxson informs us that there have been several prospectors 
prospecting for uranium on the land which he has purchased under the 
above public sale applications. 

He wishes to know whether he has any right to prevent these 
people from prospecting on these lands since he has been declared 
the purchaser. 
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It is our understanding that these lands were sold with the re- 
servations of oil and gas rights only, and we would like to) know what Mr. 
Willcoxson's rights are at this time with regard to uranium prospectors 
going on these lands and prospecting. 

Mr. Willcoxson has also asked us to inquire as to when he may 


expect to receive his cash certificates regarding these sales. 


Any information you can give us will be appreciated. 
Very truly yours, 


By: RODEY, DICKASON, SLOAN, 
FMM:eg MIMS & AKIN 


ce: Mr. Buck Willcoxson 


EXHIBIT '18" 


In Reply Refer To: 
AD:WOT 
NM 09258, 09259 PS 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Land Office 
P.O. Box 1251 
Santa Fe, New Mexico 


May 17, 1955 


Rodey, Dickason, Slaon, Mims & Akin 
Attorneys at Law 

First National Bank Building 
Albuquerque, New Mexico 


Attention: Frank M. Mims 
Gentlemen: 


Reference is made to your letter of May 10, 1955, relative to 
public sale applications, New Mexico 09258 and 09259, and the public 
lands involved therein, and further as to whether Mr. Buck Willcoxson 
“has any right to prevent people from prospecting on these lands since 
he has been declared the purchaser". 

For your information, the regulations covering such rules are 
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found in Title 43, Code of Federal Regulations, 250. The Editorial 
Revision of said'regulations, published is the Federal Register dated 
December 23, 1954, Part II, Page 9116, provides as follows: 
"250.5 Effect of application. The filing of an application in 
conformity with the regulations in this part will not segregate 
the lands applied for from other application under the public 
land laws, or defeat a prior valid right initiated under any 
such law. However, until the issuance of a cash certificate, the 
authorized officer may at any time determine that the lands 
should not be sold, the applicant or any bidder has no contractual 
or other rights as against the United States, and no action taken 
will create any contractual or other obligation of the United 
States." (43 CFR 250.5, Vol. 19, 9116) 
Inasmuch as a cash certificate has not issued, it appears that 
Willcoxson has no right to prevent prospecting on the lands involved. 
Action on these two applications has been suspended pending 
receipt of a report from the Lands and Minerals Officer as to the 
mineral character of the land. 


Very truly yours, 
cc: Mr. A. Berryhill 
Bert Roundy J. A. Delany 


lg Simms & Modrall Manager 


EXHIBIT "19" 


| January 9, 1956 


Bureau of Land Management 
Santa Fe, New Mexico 


Gentlemen: 

We represent Kerr-McGee Oil Industries, Inc., which has con- 
tracted to obtain mining leases on lode mining claims located on Section 
22, Township 14 North, Range 19 West, McKinley County, New Mexico. 

It is our understanding that Buck Wilcoxson of Grants, New 
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Mexico, has applied to purchase said lands. In view of the known 
mineral character of this land Kerr-McGee Oil Industries, Inc., 
wishes to and by this letter does protest the sale of this land as being 
inclined to interfere with the proper mineral development thereof. 

We would appreciate it very much if you would forward to us 
copies of the pertinent regulations so that we may make a more formal 
protest but in the meantime please take this letter as our| duly filed 
protest to said sale. 

HSG:f Very truly yours, 


cc: Mr. Pat O. Johnson DENNY AND GLASCOCK 
Attorney at Law 
Kerr-McGee Oil Industries, Inc. 
Kerr-McGee Building 


Mr. John Masters 

Kerr-McGee Oil Industries, Inc. 

701 Farmers Union Building 

Denver, Colorado 

Mr. Jean Finley 

Kerr -McGee Oil Industries, Inc. 

Oklahoma City 2, Oklahoma 

Kerr-McGee Oil Industries, Inc. 

Grants, New Mexico Attn: Mr. Zitting 


EXHIBIT "21" 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


In Reply Refer To: 
L&M:NM 09258 & 259 


State Office 
P. O. Box 1251 
Santa Fe, New Mexico 


January 19, 1956 
Denny and Glascock 
Attorneys & Counselors at Law 
Gallup, New Mexico Attention: H. L. Glascock 


Gentlemen: 
This acknowledges receipt of your letter of January 10, to 
which is attached a copy of your letter of January 9, protesting the 
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sale to Buck Willcoxson of lands described as Sec. 22, T. 14N., 
R. 10W., N. M. P. M. 

You request copies of pertinent regulations to enable you to 
make a more formal protest. Further protest will not be necessary 
since we have today, requested the Land Office to defer action on 


this sale, and have ordered mineral examination of the lands involved. 


| Sincerely yours, 
ce: Pat O. Johnson /s/ Adlai S. Baker 


Jean Finley ; ; 
John Masters D&G:fa Lands & Minerals Officer 


1/14/56 


EXHIBIT "27" 
LU&D 
NM 09258 PS 


Land Office 
P.O. Box 1251 
Santa Fe, New Mexico 


February 24, 1956 


Rodey, Dickason, Sloan, Mims & Akin 
Attorneys at Law 

First National Bank Building 
Albuquerque, New Mexico 


Attention: Frank M. Mims 
Gentlemen: 

This is in reply to your letter of February 21, 1956, relative to 
the protest filed by Mr. Glascock in behalf of the Kerr-McGee Oil 
Industries, Inc., against public sale application, serial New Mexico 
09258, of Buck Willcoxson, and your demand for a hearing before 
action is taken on the protest. 

For your information there is no provision for a hearing under 
the public sale laws or regulations as in the instant case. Further, 
as you were advised by our letter dated May 17, 1955, action on the 
subject public sale application has been suspended pending receipt by 
this office of a' report of mineral examination. The action taken in 
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connection with this case will be the result of the findings of the mineral 

examination and not that of any protest. If the action taken as a result 

of the mineral examination is adverse to your client, he will, of 

course, have the right to appeal to the Director, Bureau of Land 

Management, under the Departmental Rules of Practice, )43 CFR 221.50. 
Very truly yours, 


J. A. DeLany 
Manager 


EXHIBIT "28" 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


Land Office LU&D 
P. O. Box 1251 NM 09258 PS 
Santa Fe, New Mexico 


April 12, 1956 

DECISION 

Buck Willcoxson : Public Sale Application 
Bert Roundy : New Mexico 09258 


Sale Declared Null and Void 
Land Classified as Mineral in Character 
Application Rejected 


On September 23, 1952, Buck Willcoxson of Grants, New 
Mexico, filed application, serial as above, for public sale of all of 
Sec. 22, T. 14N. R. 10 W. NMPM, New Mexico, under the provisions 
of Section 2455, Revised Statutes, as amended (43 USC 1171), and the 
regulations thereunder (43 CFR, Part 250). 
The sale of the land was authorized and publication) directed 
by decision dated September 11, 1953. After due publication the sale 
was held on November 16, 1953, at 11:00 a.m., in this office. The 
record shows that by decision dated November 16, 1953, Bert Roundy 
was declared highest bidder, having bid and tendered check in the 


amount of $2,560 for all of Sec. 22, township and range as above. 
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Subsequently, Willcoxson tendered a bid and submitted check in the 
amount of $2,560 and both Willcoxson and Roundy asserted a preference 
right as adjoining land owners, submitting satisfactory evidence to 
substantiate ownership of adjoining land. 

Subsequent to the sale date this office was advised that operations 
were being conducted on the land involved in search of uranium and 
in order to determine whether or not such land is prospectively valuable 
for uranium, a re-examination was requested. 

As a result of the re-examination, the subject land has been 
classified as mineral in character and prospectively valuable for 
uranium; moreover, it was found there are mining claims on the land. 
Section 2318 of the Revised Statutes (30 USC, 1952 ed., sec. 21) 
provides: "In all cases lands valuable for minerals shall be reserved 
from sale, except as otherwise expressly directed by law."' Regulations 
pertaining to public sale applications provide that with the exception 
of lands valuable for certain leasable minerals, which may be sold with 
a reservation of the minerals to the United States, "Mineral lands 
may not be sold * * *", (43 CFR 280.8(a)) Uranium is nota leasable 
mineral excepted from the above provision, so the subject land which 
is classified as' valuable for uranium may not be sold at public sale. 

Accordingly, all of Sec. 22, T. 14N., R9W., NMPM, New 
Mexico, is classified as mineral in character and, therefore, is not 
subject to sale under the aforementioned law and regulations. 

Further, Manager's decision of January 31, 1955, declared 
Willcoxson the purchaser of the NW/4, W/2 NE/4 Sec. 22 and Roundy 
the purchaser of the E/2 NE/4, S/2 Sec. 22, township and range as 
shown above, and allowed the parties in interest 30 days to show who 
paid the cost of publishing the notice of sale and that each party had 
paid one-half of this cost. 

Since the land has been classified as mineral in character and 
inasmuch as cash certificates have not issued for the land involved, the 
sale is hereby declared null and void and public sale application New 
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Mexico 09258 is rejected, such action to become final 30 days after 
receipt of notice hereof. The right of appeal is allowed. | Any money 
submitted as a bid for said sale will be refunded after the expiration 
of the 30-day period, unless requested at an earlier date, 


J. A. Delany 
Manager 


Bert Roundy (certified mail) 

Rodey, Dickason, Sloan, Mims & Akin 
Simms & Modrall 

Denny & Glascock 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


New Mexico State Office 
Santa Fe, New Mexico 


N.M. Misc. #59 REPORT February 2, 1956 
Land district and serial No. Date of examination 
New Mexico 09258 December 7, 1955 

Name Buck Willcoxson Field examiner E. H. Montgomery 
Subject P.S.A. - Mineral Character Approved: 


Date September 23, 1952 /s/ Adlai S. Baker 
Lands and Minerals Officer 


Lands involved: T.14N., R. 10 W., N.M.P.M., McKinley County, 
New Mexico Sec. 22, All -640 Acres 


Record Data: 
Buck Willcoxson applied for a public sale for the subject lands 
on September 23, 1952. The sale was held November 16, 1953, and 
Bert Roundy declared high bidder. Mr. Willcoxson asserted his pre- 
ference right as an adjoining owner, but Mr. Roundy didjnot. Mr. 
Roundy's bid was rejected, but later he was given an opportunity to 
assert his preference right. Accordingly, the decision of January 31, 
1955, was issued declaring Mr. Willcoxson to be the purchaser of 
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THE NW 1/4 and W 1/2 NE 1/4 and Mr. Roundy to be the purchaser of 
the E 1/2 NE 1/4 and S 1/2 of Section 22. However, the cash certificate 
has not issued. The attorneys for Mr. Willcoxson notified the Land 
Office on May 10, 1955 that several uranium prospectors were on the 
land. Accordingly, a field investigation was ordered. 

The following are the lode claims covering the subject land as 
recorded in the McKinley County Mining Claim Records: 


Part of Recorded in 
Claims Locator Sec. 22 Date Located Book Pages 


Dog, Dog Andre All 11/19/54 4 683-718 
Nos. 2-36  Senutovitch 


Sand Nos. O. K. E 1/2 4/29/55 209-226 
1-18 Mining Co. ; 


Rock K.c K. W1/2 4/29/55 191-208 
Nos. 1-18 Mining Co. 


Nite Nos. John A. All 8/2/55 17 37-116 
1-40 Masters 

The Dog Claims are now owned or leased by United Western 
Minerals, Santa Fe, New Mexico. Kerr-McGee Oil Industries, Inc. 
obtained an option on the Sand and Rock Claims and then located the 
Nite Claims. The K.C.K. Mining Company has filed suit against 
United Western Minerals to quiet title. This suit was reportedly settled 
out of court with Kerr-McGee being the operator and United Western 
getting a royalty. 

Oil and gas leases on the land are as follows: 

Serial Date Issued Description 

Santa Fe 080807 October 1, 1951 Sw 1/4, W 1/2 NW 1/4 

Santa Fe 080809 September 1, 1951 SE 1/4 NW1/4 

Santa Fe 080809A September 1, 1951 NE 1/4, NE 1/4 NW 1/4 
General: 


The land is located about 18 miles north of Grants, New Mexico and 
two miles southwest of Ambrosia Lake. Access to the land can be had 
by traveling 3.5 miles northwest of Grants on U.S. Highway 66; thence 
14.7 miles northeast on New Mexico Highway 53; thence about 10 miles 
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northwest on a dirt, county road to the new mining shaft in Section 11; 


thence 1.5 miles south on access, dirt road to Section 22. 
The surface of the subject land is relatively flat, being toward the 
lower part of a wide valley or basin, with only a minor sandstone scarp 
in the west central portion. 
Vegetation consists of a fair to good cover of annual grasses and 
a few scrubby juniper. 
Geology and Mineral Deposits: 
The surface formation is the main body of the Mancos Shale of 
Upper Cretaceous Age. Section 22 lies about 1 mile west of the approx- 
imate, northerly trending crest of the Ambrosia Lake Anticline. The 
Mancos shale is flat-lying on the subject land. The Dakota 
formation underlies the Mancos and overlies the Morrison formation. 
Uranium deposits in the Ambrosia Lake Area are found in the 
Brushy Basin member of the Morrison formation of Jurassic Age. 
The Morrison, from which has come the major portion of|the uranium 
production of the Colorado Plateau, has been divided into three members 
in the Grants Area. The lower member, called the Chavez member, 
consists of variegated siltstone, mudstone and sandstone, and may be 
equivalent to the Recapture Shale member of the Four Corners Area. 
The middle layer, called the Prewitt Sandstone member, consists of 
a massive, coarse-grained, cross-bedded, conglomeratic sandstone 
and may be equivalent to the Westwater Canyon sandstone! of the Four 
Corners Area. The Brushy Basin shale member, the upper layer, 
consists of variegated sandstone, siltstone and mudstone beds. The 
beds of the Brushy Basin show marked change in Lithology along the 
strike. 
Where sandstone is prominent, carnotite may be present where 
the formation is close to an outcrop. In the Lake Ambrosia Area the 
ore-bearing formation is from 350 to 750 or more feet below the surface 
and the uranium minerals are black (Possibly Coffinite - ja uranium 
silicate and an unnamed mineral). The uranium occurs in a greyish or 
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blackish soft sandstone, Pyrite, carbonaceous matter, and asphaltic 
materials are often associated with the uranium minerals. 

The ore is concentrated along scour zones or along thin, irregular 
mudstone layers. Mineralized zones (rolls) cut across the bedding 
with a cresentric cross-section. The sandstone beds are lenticular 
channel fillings'and the edges of such channels appear to be favorable 
loci for deposition. Most of the deposits are near the tops of sandy 
zones in the lower half of the Brushy Basin member. 

Ore has been found on the subject land in the NE 1/4 by drilling. 
The ore occurs about 550 feet below the surface. Drilling is done to 
700 feet, as the ore sometimes occurs in more than one horizon. The 
ore deposits found so far have been from 4 to 30 feet thick with about 
10 feet being an average thickness. The ore grade is around 0.30 
per cent uranium oxide. 

The surface of the subject land gives no indication of radioactivity 


on a scintillator. 


Mineral Development: 


At the time of examination, the Ambrosia Lake Area was the 
scene of great activity. The first shaft to an ore deposit in the area had 
just been completed in the SW 1/4, Sec. 11. From 30 to 40 diamond 
and rotary shot hole drills were drilling in the area. Access roads 
have been built. and they carry a heavy volume of traffic. Numerous 
house trailers were parked at the points including two trailer camps of 
ten and twenty-five trailers. It was estimated, by a geologist speaking 
at the Interstate Oil Compact Commission in Santa Fe, that the Ambrosia 
Lake Area contains 4-1/2 million tons of proven reserves. 

According to Kerr-McGee representatives and published information, 
the following nearby areas in the same township are known to contain 
ore deposits: 


Section Operator 


10 Kerr-McGee (See Report on N. M. -011732, N.M. Misc. 
#32, P.S.A. - Mineral Character, Buck Willcoxson) 


11 Rio de Oro Uranium Mines, Inc. 
15 Sabre Uranium Company 
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21 Sabre Uranium Company 

23 Pinon Uranium Company 

26 Pacific Uranium Company 
As shown by the above, ore has been found on three sides of 

the subject land in addition to the ore found on the subject land. Drilling 

was still being conducted on all the above lands and, in addition, on 

Sec. 27 to the south of the subject lands. 
On the subject land twelve diamond drill holes had been drilled 

by Kerr-McGee in the northeast corner of the Section. The six rigs 

were drilling in a pattern that trends toward the southwest. One 

hole is usually drilled on each claim in the preliminary drillings for 

discovery purposes. Later, if favorable ground is cut, holes are 

drilled on a 100 foot interval pattern to outline the ore body. At the 

time of examination about 75 per cent of the holes had cut commercial 


grade ore. 
In addition to the drill holes, each claim had a so-called discovery 


pit. United Western Minerals Company may have drilled on the land, 
but such information could not be obtained because their Engineer was 
not available in Santa Fe. 
Kerr-McGee, represented by Denny & Glascock, attorneys, 
Gallup, New Mexico, protested the public sale on January 9, 1956, 
stating that the subject land is of known mineral character. 
Conclusions and Recommendations: 
It is concluded that the land is mineral in character. 
Therefore, it is recommended that the land be classified as 
mineral in character and that the Public Sale Application, New Mexico 
09258, be rejected and the purchase money returned. 
Respectfully submitted, 


/s/_E. H. Montgomery 
Valuation Engineer 


In reply refer to: 


New Mexico 09258 
UNITED STATES $.04¢ 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D.C. 
July 16, 1956 


Registered Mail 
Return Receipt Requested 
DECISION 
Buck Willcoxson, 


Bert Roundy Public Sale 


Manager's Decision Affirmed 
An appeal has been filed to the Director, Bureau of Land Manage- 


ment, by Buck Willcoxson from the decision dated April 13, 1956, of the 
Manager, Land Office, Santa Fe, New Mexico, which declared public 


sale pursuant to application New Mexico 09258 null and void. 

The record discloses that public sale was authorized by the 
Manager's decision of September 11, 1953, of Sec. 22, T. 14N., R. 10 W., 
N.M.P.M., New Mexico. By decision of January 31, 1955, 240 acres of 
the section were awarded to Buck Willcoxson and 400 acres were awarded 
to Bert Roundy. 

Subsequent to the date of the sale the land was reexamined and 
was classified as mineral in character and prospectively valuable for 
uranium. Mining claims have been located on the land. 

In the appeal reference is made to the following statement in the 
decision of January 31, 1955: "If no appeal is received cash certificates 
will be issued to the purchasers in accordance with the terms of this 
decision." The'appellant states that since no appeal was filed he is 
entitled to the issuance of cash certificate upon which the patent is based. 
The appellant also refers to the regulation 43 CFR, Sec. 250.12(c), 
which provides that "When there has been full compliance with the 
regulations in this part, the manager will issue a cash certificate to the 
purchaser." The appellant asserts that he has made full compliance 
with the regulations and that a cash certificate should be issued. 
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Under the regulations (43 CFR 250.5; 19 F.R. 9116), it is pro- 
vided: "* * * until the issuance of a cash certificate, the authorized 
officer may at any time determine that the lands should not be sold, the 
applicant or any bidder has no contractual or other rights as against 
the United States, and no action taken will create any contractural or 
other obligation of the United States." No cash certificate;was issued to 
Mr. Willcoxson or the other bidder in this case. Thus they never acquired 
any interest in the land and the Department was free to reject the applica- 
tion and return the bids if it determined that it would not be proper to 
sell the land. Alexander David Norton, A-27040 (March 7,/1955). See 
also Frank B. Powell Lumber Company, Inc., A-26461 (April 23, 1952), 
and Franklin P. Butts, A-26801 Supp. (November 15, 1954)| 

The land having been classified as mineral in character (uranium), 
it may not be sold under the public sale law. Section 2318 |of the Revised 
Statutes (30 U.S.C., 1946 ed., sec. 21) provides that lands valuable for 
minerals shall be reserved from sale, except as otherwise expressly 
directed by law. Several statutes make such exceptions, expressly 
authorizing the sale of the surface of certain mineral lands with reserva- 
tion of the minerals to the United States.2/ But lands valuable for uranium 
are not among the mineral lands designated by those statutes. See 
Departmental decisions Ruth Cynthia Kress, A-25849 (August 6, 1948); 
Henry Andrew Mineo, A-25541 (November 8, 1948). 

Since therefore it has been shown that lands valuable for uranium 
are not subject to public sale under Sec. 2455, R.S., and that a public 
sale application may be rejected and the sale canceled at any time prior 
to the issuance of a cash certificate, the Manager's decision of April 3, 
1956, was proper and it is affirmed. 


1/ Lands withdrawn, classified or reported as containing coal, phosphate, 
nitrate, potash, oil, gas, or asphaltic minerals, oil shale, sodium, sulphur. 
Act of July 17, 1914 (38 Stat. 509, 30 U.S.C. 121-124); 43 CFR 102, and 
43 CFR 250.8; Circ. 1666 of Nov. 19, 1947. 
(See page 5 for distribution) 
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The right of appeal to the Secretary of the Interior is allowed. 

If such appeal is taken it must be received in this office within 30 days 
from notice hereof and must be accompanied by a $5.00 filing fee. 

Strict compliance must be made with 43 CFR Sections 221.31 to 221.34, 
inclusive, and other pertinent sections of the Rules of Practice, effective 
May 1, 1956. See Information Sheet attached. 

In the event of appeal, the mineral locators are considered adverse 
parties and must be served with notice thereof. The names of the adverse 
parties are as follows and their addresses should be obtained from the 
county records: 

Andre Senutovich 

O.K. Mining Company 
K.C.K. Mining Company 
John A. Masters. 


For the Director: 
/s/ A.H. Furr 
Attachment 


EXHIBIT 31 

A-27402 BUCK WILLICOXSON 

A-27403 | Decided December 17, 1956 

Public Sales: Isolated Tracts -- Contracts: Bids: Generally 
Where a tract of land offered for public sale as an isolated tract 
is determined to be prospectively valuable for uranium, the 
manager may determine that the land should not be sold even 
though a bidder has been declared purchaser since the pertinent 
regulation gives the manager authority to make such a determina- 
tion at any time up to the issuance of the cash certificate. 

Public Sales: Isolated Tracts -- Mineral Lands: Nonmineral Entries 
Lands valuable for uranium are not subject to public sale as 
isolated tracts. 
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DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D.C. 


A-27402 
A-27403 December 17,/| 1956 


Buck Willcoxson : New Mexico 09258, 09259. 
: Public sales of isolated tracts 
: set aside and bids rejected 
: Affirmed. 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
Buck Willcoxson has appealed to the Secretary of the Interior 
from two decisions of the Director of the Bureau of Land Management, 
both dated July 16, 1956, each of which affirmed the action of the manager 
of the Santa Fe land office declaring a public sale null and|void and re- 
jecting the public sale application. 
On September 23, 1952, Mr. Willcoxson filed two applications, 
New Mexico 09258 and 09259, for the public sale of sec. 22, T. 14 N., 
R. 10 W., and sec. 8, T. 14 N., R. 9 W., N.M.P.M., New Mexico, respectively, 
pursuant to the provisions of R.S. 2455, as amended (43 U.S.C., 1952 ed., 
sec. 1171). In each case the land was determined to be available and suit- 
able for disposition at public sale as an isolated tract and was ordered 
sold by decisions dated September 11, 1953 (N.M. 09258) and September 
10, 1953 (N.M. 09259). The sales were held on November 16, 1953 and 
November 17, 1953, respectively. 
On November 18, 1953, Willcoxson was declared high bidder on 
the W/2 Sec. 8 (N.M. 09259).2/and on February 17, 1954, he was declared 
to be the purchaser of that tract. Thereafter, in response |to a letter 
dated March 11, 1955, by the manager, Willcoxson filed on) March 17, 1955, 
a consent to the reservation of oil and gas deposits on the land to the 
United States and a waiver of right to claim compensation for use of the 
surface or removal of the reserved deposits by a lessee or permittee. 


1/ Adrien Berryhill, who was declared high bidder on the E/2 sec. 8, 
has not appealed from the manager's decision declaring the public sale 
null and void and rejecting the public sale application. 
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Willcoxson did not submit a bid at the sale of sec. 22 (N.M. 
09258), but asserted a preference right within the 30-day period pur- 
suant to the terms of the statute and the regulation (43 CFR 250.11 (b)). 
After some extended proceedings relating to the division of the section 
with another preference claimant, Bert Roundy, Willcoxson was de- 
clared to be the purchaser of the NW/4 and the W/2 NE/4 sec. 22 in a 
decision dated January 31, 1955. 

In a letter dated May 10, 1955, Willcoxson's attorney informed 
the manager that uranium prospectors were active on the land in both 
public sale applications and asked what rights Willcoxson had to prevent 
such prospecting. The manager answered, in a letter dated May 17, 1955, 
that until a cash certificate was issued, Willcoxson had no right to pre- 
vent prospecting and that action on the applications had been suspended 
pending a report from the Lands and Minerals Officer as to the mineral 
character of the land. 

Thereafter, by decisions dated April 3, 1956 (N.M. 09258), and 
April 12, 1956 (N.M. 09259), the manager declared that as the lands in 
both sections 8 and 22 had been classified as mineral in character and 
prospectively valuable for uranium, the sales were null and void, and 
he rejected the public sale applications. 

From the affirmance of these decisions by the Director, Willcoxson 
has taken this appeal to the Secretary. 

The pertinent regulation provides that mineral lands may be sold 
only if there: is a specific statutory authority for the sale of land valuable 
for that mineral with a reservation of the mineral to the United States 
(43 CFR 250.8(a)). Lands valuable for uranium are not within the class 
of lands saleable with an appropriate reservation. Therefore, in the 
absence of any other factor, secs. 8 and 22 are not subject to public sale. 
Ruth Cynthia Kress, A-25349 (August 6, 1946); Henry Andrew Mineo, 
A-25541 (November 8, 1948). 


2/ Mr. Roundy did not appeal from the manager's decision declaring 
the public sale null and void and rejecting the public sale application. 


99 EXHIBIT 31 (cont'd.) 


The appellant does not contend that the land is not mineral in 
character or that, being mineral, it may be sold at public sale. He bases 
his appeal on the proposition that the manager cannot classify the land 
as mineral after Willcoxson had been declared to be the purchaser. He 
further points out that Willcoxson had complied with all the requirements 
of the pertinent regulation and that he was entitled to a cash certificate 
pursuant to 43 CFR 250.12(c) which reads: 

"(c) When there has been full compliance with the regula- 
tions in this part, the manager will issue a cash certificate to 
the purchaser." 
However, the regulations provide in another part|as follows: 

" § 250.5 Effect of application. The filing of an application 
in conformity with the regulations in this part will not segregate 
the lands applied for from other application under the public land 
laws, or defeat a prior valid right initiated under any such law. 
However, until the issuance of a cash certificate, the authorized 
officer may at any time determine that the lands should not be 
sold, the applicant or any bidder has no contractual or other 
rights as against the United States, and no action taken will create 
any contractual or other obligation of the United States." (43 CFR 
250.5.) 
The Department has held that under this provision a determination 

that land should not be sold at public sale may be made after the land has 
been offered for public sale, but before the date of the sale (Frank B. 
Powell Lumber Company, Inc., A-26461 (April 23, 19 52)); after the 
Department on appeal has decided that the land should be sold at public 
anklin P. Butts, A-26801 Supp. (November 15, 19%4)); and after 
the high bidder has been declared, where the land is thereafter determined 
to be prospectively valuable for oil and gas (Alexander David Norton, 
A-27040 (March 7, 1955)).> 


3/gee also Emery E. and Beulah M. Arbaney et al., A+26942 
(December 16, 1953). 
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In the Norton case the appellant had complied with all the re- 
quirements of the regulations and more than a year had elapsed between 
the declaration of Norton as high bidder and the requirement that he 
consent to an oil and gas reservation or suffer the rejection of his 
application. 

In this case the proceedings had advanced one more step, that 
is, Willcoxson had been declared the purchaser. However, the regula- 
tions to which the applications for public sale and the decision ordering 
the land sold at public sale referred include the regulations that the 
purchaser acquires no contractual or any right against the United States 
until the cash certificate is issued. The Secretary could have chosen 
by regulation any point in the proceedings prior to the issuance of a cash 
certificate at which a purchaser would acquire rights in the land offered 
for sale. He chose to retain his discretion over whether land should be 
sold or not until the cash certificate should be issued. 

Where the United States reserves to itself a right to reject all 
bids or to set aside a sale after it is made, the reservation is binding 
upon the bidder and may be exercised by the United States without 
liability. Erie Coal and Coke Corporation v. United States, 266 U.S. 

518 (1925); Holliday v. Higbee, 172 F. 2d 316 (10th Cir., 1949); United 
States v. Weisbrod, 202 Fai 629 (7th Cir., 1953), cert. denied 346 U.S.819, 
rehearing denied 346 U.S. 880; C. C. Thomas, A-27380 (November 7, 1956). 

As the court said in United States v. Weisbrod (supra) "* * * 

If one does not wish to bid for Government Surplus Property with the 
condition attached, his alternative is to make no bid." 

Therefore, the manager under the regulation was authorized to 
make the determination that the land should not be sold. His decision 
to withdraw the land from sale was based upon the fact that the land 
was mineral and thus not properly subject to sale as an isolated tract. 
As has been stated above, this reason is valid. 
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Therefore, pursuant to the authority delegated to| the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F.R. 6794), the decisions of the Director of the Bureau of Land Manage- 
ment are affirmed. | 


(Sgd.) Edmund T. Fritz 
Deputy Solicitor 


EXHIBIT 32 


RODEY, DICKASON, SLOAN, MIMS & AKIN 
Counsellors and Attorneys at Law 
First National Bank 
Albuquerque, New Mexico 


May 15, 1956 


United States Department of the Interior 

Bureau of Land Management 

Land Office 

Post Office Box 1251 Ru neseuces 
Santa Fe, New Mexico 


ATTENTION: Mr. W.O. Turner, Acting Manager 

Buck Willcoxson : Public Sale Application 

Bert Roundy : New Mexico 09258 
NOTICE OF APPEAL 

The applicant, Buck Willcoxson, hereby gives notice of appeal 
from the manager's decision dated April 12, 1956, declaring the above 
sale null and void classifying the land as mineral in character and re- 
jecting his application, and as grounds for said appeal states: 

1. That by decision dated January 31, 1955, the applicant, Buck 
Willcoxson, was declared to be the purchaser of the NW/4 and W/2 
NE/4 of Section 22, T. 14 N., R. 10 W., N.M.P.M., and Bert Roundy was 
declared to be the purchaser of the E/2 NE/4 and S/2 of| said Section 22. 
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2. Said decision of January 31, 1955, further provided that the 


purchasers were allowed thirty days from receipt of notice thereof 


within which to file an appeal and further provided that "If no appeal 

is received cash certificates will be issued to the purchasers in accor- 
dance with the terms of this decision." No appeal was taken from said 
decision of January 31, 1955, and applicant, Buck Willcoxson, therefore 
became entitled to the issuance of a cash certificate in accordance with 
the terms of said decision on March 3, 1955. 

3. That 43 CFR, Sec. 250.12(c) provides that "when there has 
been full compliance with the regulations in this part, the manager will 
issue a cash certificate to the purchaser." At the time this applicant 
was declared to be the purchaser of Nw/4 and W/2 NE/4 of said Section 
22, he had fully complied with the regulations in 43 CFR, part 250, and 
became entitled to the issuance of a cash certificate upon the expiration 
of thirty days from January 31, 1955, and was entitled to his cash cer- 
tificate on March 3, 1955. 

4. That the land in question had not been classified as mineral 
in character at the time applicant purchased it and at the time he became 
entitled to the issuance of a cash certificate and was not so classified 
until the decision of April 12, 1956, which was more than a year after 
the applicant had become entitled to the issuance of a cash certificate. 

5. That although 43 CFR, Sec. 250. 5, provides that until the 
issuance of a cash certificate, the Regional Administrator may at any 
time determine that the lands should not be sold and that until such 
time the applicant has no contractual or other rights as against the 
United States, the applicant has been entitled to the issuance of a cash 
certificate since March 3, 1955, and it is the applicant's position that 
the manager cannot defeat his rights by wrongfully and unlawfully with- 
holding from him his cash certificate after he has fully complied with 
the regulations and has become entitled to the issuance of such certificate. 
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6. That in the present case the applicant's rights should be 
treated the same as if a cash certificate had actually been issued to him 
on March 3, 1955, and his rights cannot be defeated by a subsequent 
classification of the lands as mineral in character. 

WHEREFORE, the applicant, Buck Willcoxson, prays that the 
manager's decision dated April 12, 1956, be reversed and that he be 
issued his cash certificate and patent to the NW/4 and W/2 NE/4 of 
said Section 22 in accordance with the original decision and sale to him. 


RODEY, DICKASON, SLOAN, MIMS & AKIN 


By: 
Attorneys for Applicant, Buck Willcoxson 
Post Office Box 558 
Albuquerque, New Mexico 


cc: Bert Roundy 
Simms and Modrall 
Denny and Glascock (Certified) 


EXHIBIT 33 
New Mexico 09258 
5.04¢ 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D.C. 


BUCK WILLCOXSON : 
BERT ROUNDY : Public Sale 


STATEMENT OF REASONS FOR APPEAL 

The applicant, Buck Willcoxson, makes the following statement 
of reasons for his appeal to the Secretary of Interior from the decision 
of the Director of the Bureau of Land Management dated July 16, 1956: 

1. That by decision dated January 31, 1955, the applicant, Buck 
Willcoxson, was declared to be the purchaser of the NW/4 and w/2 
NE/4 of Section 22, T. 14 N., R. 10 W., N.M.P.M., and Bert Roundy was 
declared to be the purchaser of the E/2 NE/4 and S/2 of said Section 22. 
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2. Said decision of January 31, 1955, further provided that the 
purchasers were allowed thirty days from receipt of notice thereof 
within which to file an appeal and further provided that "if no appeal is 
received cash certificates will be issued to the purchasers in accordance 
with the terms of this decision." No appeal was taken from said decision 
of January 31, 1955, and applicant, Buck Willcoxson, therefore became 
entitled to the issuance of a cash certificate in accordance with the: 
terms of said decision on March 3, 1955. 

3. That 43 CFR, Sec. 250.12(c) provides that ‘when there has 
been full compliance with the regulations in this part, the manager will 
issue a cash certificate to the purchaser." At the time this applicant 
was declared to be the purchaser of NW/4 and W/2 NE/4 of said Section 
22, he had fully complied with the regulations of 43 CFR, part 250, and 
became entitled to the issuance of a cash certificate upon the expiration 
of thirty days from January 31, 1955, and was entitled to his cash cer- 
tificate on March 3, 1955. 

4. That the land in question had not been classified as mineral 
in character at the time applicant purchased it and at the time he became 
entitled to the issuance of a cash certificate and was not so classified 
until the decision of April 12, 1956, which was more than a year after 
the applicant had become entitled to the issuance of a cash certificate. 

5. That although 43 CFR, Sec. 250.5, provides that until the 
issuance of a cash certificate, the Regional Administrator may at any 
time determine that the lands should not be sold and that until such 
time the applicant has no contractual or other rights as against the 
United States, the applicant has been entitled to the issuance of a cash 
certificate since March 3, 1955, and it is the applicant's position that 
the manager cannot defeat his rights by wrongfully and unlawfully 
withholding from him his cash certificate after he has fully complied 
with the regulations and has become entitled to the issuance of such 
certificate. 
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6. That in the present case the applicant's rights should be 
treated the same as if a cash certificate had actually been issued to him 
on March 3, 1955, and his rights cannot be defeated by a subsequent 
classification of the lands as mineral in character. 

WHEREFORE, the applicant prays that the Director's decision 
dated July 16, 1956, and the Manager's decision dated April 12, 1956, 
be reversed. 


RODEY, DICKASON, SLOAN, MIMS & AKIN 


By /s/ Frank M. Mims 
Attorneys for Applicant, Buck Willcoxson 
Post Office Box 563 
Albuquerque, New Mexico 


EXHIBIT 35 


Director, Bureau of Land Management, 

United States Department of the Interior, 

For the attention of Manager, Land and Survey Office, 
Santa Fe, New Mexico. 


Re: Public Sale NM-09258 
NOTICE OF APPEAL 


Notice is hereby given of appeal from the decision of the Manager, 
Bureau of Land Management, Land and Survey Office, Santa Fe, New 
Mexico, which decision is dated February 3, 1954, and directed to Bert 
Roundy, Blue Water, New Mexico. The appeal is directed to the action 
of the Manager as set forth in said decision in rejecting/ the bid of 
Bert Roundy at the appraised price of the land and the apparent award 
of the purchase of Section 22, Township 14 North, Range 10 West, 

New Mexico Principal Meridian, to Buck Willcoxson, as|a preference 
right claimant. As grounds for the appeal, appellant states: 

1. That Bert Roundy, by decision of the Manager dated Nov- 
ember 16, 1953, was declared to be the high bidder at public sale held 
on November 16, 1953, at which time no other bids were received; 
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2. That Bert Roundy and Jean Roundy, his wife, together with 
his father, G.P. Roundy and Clarinda Roundy, his wife, are the owners 
in fee of Sections 23, and 27, in Township 14 North, Range 10 West, 
NMPM, which said sections are continguous to the section which was 
the subject of public sale as hereinabove referred to and described, 
and that the deeds by which Bert Roundy and G.P. Roundy acquired 
title to said Sections 23 and 27 are of record in the office of the County 
Clerk of McKinley County, New Mexico, and are shown respectively in 
Book 10 at page 542 and in Book 11 at page 395 of the warranty deed 
records of said county; 

3. That Bert Roundy was uninformed as to the provisions con- 
tained in 43 CFR 250.1 - 250.13, copies of which were never furnished 
to him although furnished to Buck Willcoxson under date of November 
19, 1953, and consequently he was uninformed as to his right to assert 
a preference by reason of his ownership of contiguous lands; 

4. That the appellant, Bert Roundy, following his appearance 
at the public sale at which there was no other bidder, and at which time 
oral bids only were received and following the receipt of the decision 
wherein he was declared the high bidder, assumed, having no informa- 
tion to the contrary, that he was the successful bidder. This was further 
indicated by the acceptance and negotiation of the check of Golden P. 
Roundy, also known as G.P. Roundy, his father, in the amount of 
$2,560.00 payable to the Treasurer of the United States; 

5. That he was not advised that any other person had asserted 
a preference right until notice of rejection of his bid was received. 

6. That no indication was given to Bert Roundy of his right 
to assert a preference by reason of his ownership of contiguous lands 
and that consequently no opportunity was afforded for him to assert 
his preference right, based on contiguous land ownership, in writing 
for the record. 
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7. That following the decision dated November 16, 1953, to the 
effect that the bid of Bert Roundy was the high bid, the Manager should 
have given notice to Roundy as he did to Willcoxson that Roundy was 
entitled to assert a preference claim in writing based on contiguous land 
ownership if such was the case. 

8. That the action of the Manager in advising Willcoxson by 
letter dated November 19, 1953, in which the pertinent provisions of 
the Code of Federal Regulations was included and the failure of the 
Manager to furnish the same information to Roundy at the same time had 
the effect of discriminating against Roundy and thereby gave no opportunity 
to Roundy to make his preference right claim a matter of record and that 
both the applicant and the successfulhigh bidder were entitled to the same 
information and attention from the Manager. 

WHEREFORE the appellant, Bert Roundy, respectfully requests 
the Director to reverse the decision of the Manager and allow Bert 
Roundy to assert his preference right and claim based on his contiguous 
land ownership. 


Respectfully submitted, 
SIMMS & MODRALL, 


By /s/ James E. Sperling 
P.O. Box 466, Albuquerque, 
New Mexico, 
Attorneys for Appellant, Bert 
Roundy 
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EXHIBIT 36 


-RODEY, DICKASON, SLOAN, MIMS & AKIN 
Counsellors and Attorneys at Law 
First National Bank Building 
Albuquerque, N.M. 


May 16, 1956 


United States Department of the Interior 

Bureau of Land Management 

Land Office 

Post Office Box 1251 LU&D 

Santa Fe, New Mexico NM 09259 PS 


ATTENTION: Mr. W.O. Turner, Acting Manager 

Buck Willcoxson : Public sale application 

Adrian Berryhill : New Mexico 09259 
NOTICE OF APPEAL 

The applicant, Buck Willcoxson, hereby gives notice of appeal 
from the manager's decision dated April 3, 1956, declaring the above 
sale null and void, classifying the land in question as mineral in character 
and rejecting his application, and as grounds for said appeal states: 

1. By decision dated February 17, 1954, this applicant was 
declared to be the purchaser of the W1/2 Sec. 8, T. 14.N., R. 9W,, and 
William Adrian Berryhill was declared to be the purchaser of the E1/2 
Sec. 8, T. 14.N., R. 9 W. 

2. No appeal was taken by either purchaser from said decision 
and this applicant therefore became entitled to the issuance of a cash 
certificate upon the expiration of thirty days from February 17, 1954, 
or March 19, 1954. 

3. That 43 CFR, Sec. 250.12(c) provides that "when there has 
been full compliance with the regulations in this part, the manager will 
issue a cash certificate to the purchaser." That at the time this 
applicant was declared to be the purchaser of the W1/2 of said Section 
8 he had fully complied with the regulations in 43 CFR, part 250, and 
under the terms of said Section 250.12(c) he became entitled to the 
issuance of a cash certificate upon the expiration a thirty days from 
the decision declaring him to be the purchaser and was entitled to the 
issuance of a cash certificate on March 19, 1954. 
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4. That at the time said W1/2 Sec. 8 was sold to applicant it 
had not been classified as mineral in character and the manager had no 
right to so classify said land more than two years after ‘applicant had 
become entitled to his cash certificate and to undertake |to cancel said 
sale to applicant. 

5. That although 43 CFR, Sec. 250.5 provides that until the 
issuance of a cash certificate the regional administrator may determine 
that the lands should not be sold and provides that until |such time the 
applicant has no contractual or other rights against the |United States, 
in the present case the applicant has been entitled to the issuance of a 
cash certificate to him since March 19, 1954, and the manager could 
not defeat his rights by wrongfully and unlawfully withholding said cash 
certificate from him for a period of more than two years after he was 
entitled to it. 

6. That since said land had not been classified as mineral in 
character at the time this applicant became entitled to his cash certificate 
it cannot be so classified now in such a manner as to defeat his rights. 

WHEREFORE, the applicant prays that the manager's decision 
dated April 3, 1956, be reversed and that the sale to him of the W1/2 
Sec. 8 be reinstated and that a cash certificate and patent be issued to 
him forthwith. 


RODEY, DICKASON, SLOAN, MIMS & AKIN 


By: /s/ Frank M. Mimms 
Attorneys for Applicant, Buck Willcoxson 
Post Office Box 558 
Albuquerque, New Mexico 


cc: Adrian Berryhill 
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EXHIBIT 37 


New Mexico 09259 
5.04¢ 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D.C. 


BUCK WILLCOXSON : 
ADRIAN BERRYHILL : Public Sale 


STATEMENT OF REASONS FOR APPEAL 

The applicant, Buck Willcoxson, makes the following statement 
of reasons for his appeal to the Secretary of Interior from the decision 
of the Director of the Bureau of Land Management dated July 16, 1956: 

1. By decision dated February 17, 1954, this applicant was 
declared to be the purchaser of the W1/2 Sec. 8, T. 14 N., R. 9 W., and 
William Adrian Berryhill was declared to be the purchaser of the E1/2 
Sec. 8, T. 14.N., R. 9 W. 

2. No appeal was taken by either purchaser from said decision 


and this applicant therefore became entitled to the issuance of a cash 
certificate upon the expiration of thirty days from February 17, 1954, 
or March 19, 1954. 

3. That 43 CFR, Sec. 250.12(c) provides that "when there has 
been full compliance with the regulations in this part, the manager 


will issue a cash certificate to the purchaser." That at the time this 
applicant was declared to be the purchaser of the W1/2 of said Section 
8 he had fully complied with the regulations in 43 CFR, part 250, and 
under the terms of said Section 250.12(c) he became entitled to the 
issuance of a cash certificate upon the expiration of thirty days from 
the decision declaring him to be the purchaser and was entitled to 

the issuance of a cash certificate on March 19, 1954. 
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4. That at the time said W1/2 Sec. 8 was sold to applicant it 
had not been classified as mineral in character and the manager had no 
right to so classify said land more than two years after applicant had 
become entitled to his cash certificate and to undertake to|cancel said 
sale to applicant. 

5. That although 43 CFR, Sec. 250.5 provides that until the 
issuance of a cash certificate the regional administrator may determine 
that the lands should not be sold and provides that until such time the 
applicant has no contractual or other rights against the United States, 
in the present case the applicant has been entitled to the issuance of a 
cash certificate to him since March 19, 1954, and the manager could 
not defeat his rights by wrongfully and unlawfully withholding said cash 
certificate from him for a period of more than two years after he was 
entitled to it. 

6. That since said land had not been classified as mineral in 
character at the time this applicant became entitled to his cash certificate 
it cannot be so classified now in such a manner as to defeat his rights. 

WHEREFORE, the applicant, Buck Willcoxson, prays that the 
Director's decision dated July 16, 1956, and the Manager's decision 
dated April 12, 1956, be reversed. 


RODEY, DICKASON, SLOAN, MIMS & AKIN 


By /s/ Frank M. Mims 
Attorneys for Applicant, Buck Willcoxson 
Post Office Box 558 
Albuquerque, New Mexico 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 


M ae 
BUREAU OF LAND MANAGEMENT Rovember 21 2.199? 


Ae 41520 LAND CLASSIFICATION REPORT ea aa a a 
L SUMMARY 


1. Region —-Y.... _. State New Mexico... County. McKinley | Serial NB 09258 
2. Type of application Isolated _Txac -_.. Applicant Buck Willeoxson 
%. Land description: T. Lu. NeR.10.We Mer. Noli sPelM _ Acres. 640 


. Location and sccessibilty Approximately. 25. niles north o.. Blue Waters ew Mexico in an 
___ unsettled daoleted area...Ac essidle only, by y way..of country, roadse 


. Elevation ...4900....... eee 6. Annual precipitation -.10=22. inch 
. Topography Bolling..to AGI sneemmenem eens esecsecenennnnnnecenenenesanoneeprenromamnnttancnnganeiens oo 1 tt woe 
” SoilReliing hills, ‘sandy soil; steep. slopes, ‘rocky;drainage. bottoms, sandy.to sandy..clay. 
. Vegetation Grass3 | steeper. slopes. haying. an oyer=story..of..pinon=juniper..and.some brow: 
. Type and extent of erosion Some, erosion in. drainages.due..to.excessive runsoff.on steep.......- lant 
” Present land uses .Grazing..under permit, issued.to.Bart..Roundy.and. Slopes... 

_ ” ** Mesley Tietjen, Partnership... seasasice PRN 

12. Potential land uses ..GFBZL.NZ.... nee anew ; 


13, Present improvements? rivately owned fence. along.the.. 
14. Needed improvements None. ...... xe 
15, (a) Value of land, $.2560a0 .... (b) Value of . None 
(ce) Value of . ., Seze......-- P Ree aie acco eD 
WauWS, Sw, 011 & Gas Lease SF..0808.7 . 
NE, Esieht, O42 and Gas. Lease. SF..079809 
_17, Does the land contain: (2) Mineral £___ (b) Hot springs a... (¢) ater 
(é) Is it oceupied by natives (Alaska)? Jie. 
jeune ‘Tris trest was mot exanined in the field. the 
iufereation included in this report is teen froma records in this office of range 
p. .cayuag, serial photos, gemere) knowledge by the examiner of the country around it, 
and statements of the applicant. 

The tract is isolated within very large blocks of privately controlled lands, 
and since it can not thereby be efficiently, or effectively, administered by the 
Government, it should be sold. The Federal Government can not properly supervise 
use of this tract, nor can it afford to construct any range improvements or con= 

small an area. The adjoining landowners can best manage 
large blocks already controlled by them. The land- 
the lands under programs of their owe 
razing license covering these lands, 
ng license is held by Wesley Tietjen and 
time of making application. The 
wld divide the trect themselves. 
n to be made. As stated in 
the appraisal, privately ouned lands--improved and in blocks large enough to com 
prise a mmplete grazing operation=-have sold at rates ranging from approximately 
$4.00 an acre to $7.00 an acre. 

Lands selling at $7.00 per acre usually have a grazing capacity of 10 to 12 
bead per section, The lends selling at $4.00 per acre have a grazing capacity of 
6 to 8 head per section, yearlong. Since the privately ouned lands surrounding 
this section sold in the spring of 1951 at approximately $4.00 per acre, it is con 
sidered that this was a fair value and, accordingly, the appraisal was made at that 
value. , 

It is, accordingly, recommended that since it is in the public interest to 
dispose of these lands, the application be approved and the lands offered in public 
sale, with award to be made on the basis of the lands described in the separate 
bids of the two parties having adjoining lands, if separate bids are subaitteds or 
all to the one making a bide aes ; (bet 


3 ae 


19. Classification On the basis of the foregoing, the. lands described herein are hereby 
Classified as suitable for public sale at not less than the appraised values 


Area adaptable for crop production : Total acres —.____. cee 
(a) By irrigation —___.__. a (b) By dry-' \ a paces 
. Principal crops and average sists on similar lands in locality —_.. 


4 Crop : failures in locality . 
(a) Frequency ..... 


. Extent nt of ‘farm land aban lonment i in 


B Water supply: 
(a) Source . ce ae sees =(0) Quality —-.......__--------——- 
(¢) Adequacy .... (d) Dependability ——..-_. 
. Feasibility of irrigation development ‘(construction of facilities, water rights, costs, and returns) : 


29. Minimum acreage required for average farm family unit CRNERE nO 
Agricultural rating: (@) Good... (0) Fair_________._ (e) Poor 
. Comments: There is no possibility of this section being cultivated. 


B. GRAZING FACTORS: 
$2. Vette Gres ea: Grass; 
(b) Condition eae 


. Principal forage plants Gramas. “galleta_and other. See cicero 
5. Nonforage plants Annual. weeds... Fer eae eee 

. Present grazing capacity .80........... (AUMs) ; Potential grazing capacity city .80____. 60. (AUMs) 

. Stock water available: Stream None... ‘Spring None. Well None— Pond None. | Other _None__ 

xe Ww ie needed, Py public? 


40. Name and ‘address of lessee | Be: 

41, Comments: This section is at piesant: ‘used by the partnership named 
grazing license. The grazing licensees own lands adjoining this section on the 
east and souttiec 


47. Demand ————--——---- ——— 
48. Comments: There is no tizber of value on this lands, 
scattered pinon-juniper growing upon ite 


oo Oe = eS ee . 
. Comments: This section is currently under oi and gas lease and adjacent areas sre 
now the scene of active urenium mining activities. There are no know uranium 
mining activities within the immediate vicinity of this section, however. 


E. Ores LAND Us: See below 


52. Does the land have value or adaptability for airfield, wildlife conservation, hunting, community, indus 
trial, homesite, business, recreation, or other ?_—_ ——$ <_< 


— 


54. Comments: No other land uses 


OL. APPRAISAL (55-60).—List evidence of value considered (sales, tax assessments, opinions, rentals, etc.) and 
state conclusions. Improvements should be appraised separately. 
Assessment for tax purposes $1.00 per acre so—enewe-8 
Estimated to be 1/3 real value or $3.00 per acre 
Sales: ; 
1. 20 miles northwest, 640 acres, book 10, page 55, McKinley County, 
May 1951, fair grazing lands ..-cerccccccccccccccccccccscccosccsoes $5.50 per acre 
2. Surrounding lands, 3840 acres, book 10, page 5h2, County 
May 1951 cececccsccorccccccccsscccccccccsccccsssssoccccocccccescoes $3.90 per acre 
Vicinity on east, UhO acres, book 10, page 548, MoKinley County, 
Jane 1951, good grazing land improved coccccs-cccccccccccccocooocce $8.00 per acre 
10 miles southwest, 20 acres, book 10, page 551, McKinley County, 
August 1961, probably other consideration eoccccsssccsseocscscccccs $2.00 per acre 
S. 25 miles northeast, 21,136 acres, book 10, page 52, . : 
County, March 1951, good grasing land, Amproved cccccccccccccccccce $7000 PEF SOTBe 


ry 
Good lands in locality, improvements included, selling from $7.00 to $8.00 
Pair greasing Lunds ..ccccccccccccccccccccccoccccccoccccccce "$4.00 to $5250 
This tract fair, no and adjacent lands 
(Moe 2 abowe) sold at $3.90 per acre. This tract should, therefore, be 
approximately at the same value as the adjacent lanis, or $4.00 per acree 


; Based upon analysis of, and available information, es iniicated in the 
foregoing, Iappreise this tract at $2560.00. : . 


DEPARTMENT INTERIOR 
BUREAU OF LAND MANAGEMENT ~~ 


LAND CLASSIFICATIONN@YOET. 


raw 


Ae 41519 


L SUMMARY 


1. Region_Y_ ss State New Mexico County _McXinley F 
2 Type of applicationPublic Sale... (sol ated)... Applicant Buck. wiLicaxsan.... 


_ 8. Land description: T1bN. R. QW. Mer. NuM.P.Me............... Acres ....610.... 
—_________ Section-£,. 


4. Location and accessibility Approximately 2 
unsettled 


area, Accessible only t by way « °: 


&. Elevation 6900. «6, Annual precipitation 10: 
7. Topography Bolling to rough with rimrocks predominating... 
8 SoilSaady_on rolling hillszrocky_on. steeper. SLOneasClLay... 
9. Vegetation Grass_& shrubs..on.lower..slopes; shrubs, pinon=Jju 


10. Type and extent of erosion Some..erasi.on... sg pte ger 
Grazing..under. B 
12. Potential land uses aienataeae 


14. Needed improvements re ne___ 

15. (a) Value of land, $2240200___ 
(e) Value of —.____ 

16. Conflicts Qi and gas leases: SF. .08076h,. ‘08072,080068,-080265. 


ETE Se CORI FE 3 1H 
17. Does the land contain: (a) a 0 eee to) Water 
© Is it occupied by natives (Alaska) ? .. 


abe Findings and recommendations: 


ene, «| al value 


—— a 
er epenp Oem 


This tract was net examined in the field. ‘The 


information included in this report is taken from records in this office of range 
survey, aertal photos, general knowledge by the examiner of the country around it, 


and statements of the applicant. 
The tract is isolated within very large blocks of privately 


controlled lands, 


and since it can not thereby be efficiently, or effectively, administered by the 


Government, it should be sold. The Federal Government can not s 
use of this tract, nor can it afford to mnstruct any range 


rvise properly’ 
ements or con= 


servation structures on so mall an area, The adjoining landowners can best manage 


the lands in connection with the large blocks already controlled 
owners can best conserve and improve the lands under programs of 


The appraisal is the most important determination to be made. 


the appraisal, privately owned lands--improved and in blocks lar 
prise a complete grazing operation—-have sold at rates renging f£ 
an acre. 


loy them. The land 
their own. 

‘As stated in 
enough to com 
$4.00 to $7.00 


The lands selling at $7.00 per acre usually have a grazing capacity of 10 to 


12 head per section. pliant perp te erate gc erage aime 


capacity of 6 to 8 head per section, yearlong. A block of priva 
five miles soutinrest of the area applied for sold in the spring o 
mately $4.00 per acre. (See Item 2, Appraisal). 
These lands have an average grazing capacity of 6 to 8 head 
west half of the section applied for is equivalent to these 
same value, or $:.00 per acre. 


have a grazing 
ly owned lands 


lf 1952 at approxi- 


section. The 
and was appraised 


The east half is considerably less valuable 


steep alopes and rimrocks and was appraised at $3.00 per acre. 
section is presently used by Buck Willcoxson, the spplicant; and Adrian 


for greasing purposes under grazing permit. ‘The lanis 
7 bed in Item 11 above. In case both of these parties bid fo 
requiring an adjudication, it is believed that the adjudication s 
the same mamer as the area has been apportioned for grazing 
It is, accordingly, recommended that, since it is in the 


@ispose of these lands, the application be approved and the lands 
It is further recommended that if both of these adjoining ow 


sale. 
the purchase of this section, it be aijudicated under sale to 
sme manner as it is now for grazing purposes. 


by each are 
ir the tract, thus 
d be made in 
SOSe 
c¢ interest to 
offered in public 


Ex. 39 (Cont'd) 


ZB. res adaptable for crop production: Total acres ae - - 
(a) By irrigation ¢b) By dry-farming ———__$_____— 
a Principal crops and average yields on similar lands in locality ££ —£ 
NE ee eee cnan EEE 


25. Crop failures in locality 


(e) ‘Adequacy --- aaa (d) Dependability ————. ————__——_______ 
2. Feasibility of irrigation developenent (constraction of facilities, water rights, costa, and returns): 


29. Minimum acreage required for average farm family unit —————___—_____-.-. -- 
30. Agricultural rating: (2) Good —..... .........--~ __— (d) Fair (e) Poor ———____ 


$1. Comments: There is no possibility of this section being cultivated, 


B. Grazina Factors: 
82. Vegetation ( 


Sa SO ree 


a SS ee ee 


40. Name and address of lesee Adrian Berryittl1, PaO Bax 637,—Grentty Hew Nexiee— 
4%. Comments: oad 


Buck Willeoxson, P. 0. Box 525, .Grents, New Maxico 


wh, Hh 


©. TIMBER: 
- 42. Acres timbered: See below 


44. Total value of timber ........ 
45. Quality and condition 
46. Accessibility —..... 
47. Demand .... .. .............. 
48. Comments: 

There is no timber of value on this land; only a small portion has scattered 
Ppinon-juniper growing upon ite 


D. MINERALS: See below 


49. (a) Metallic .. csecnesussdesvebtaee 
(6) Nonmetallic . Ress 
50. Extent of development, leases ‘and ‘claims. 


51. Comments: This section is ‘currently. under ofl. and gas lease and adjacent areas are 
now the scene of active uraniur mining activities. ‘There are no known urmiu 
mining activities within the imuediate vicinity of this section, however. 


. OTHER LAND USE: See below 


52. Does the land have value or adaptability for airficld, wildlife conservation, hunting, community, indus- 
trial, homesite, business, recreation, or other ?__..... ———EE 


53. Type and ‘ownership of improvements o on this and adjacent Is lands _.None | 


No other land use. 


IIL APPRAISAL (55-60).—List evidence of value considered (sales, tax assessmen! 
state conclusions. Improvements should be appraised 


Assessment for tax purposes. $1.00 per acre 
Estimated to be 1/3 real value or $3000 per acre 
Sales: 
1 20 miles northwest, 640 acres, book 10, page S&S, McKinley County, 
May 1951, fair grazing lands 00000000 ccc eecece ee ees sees eee eepeceese $5.50 per ac; 
2. fae ee 3840 acres, book 10, page 5k2, McKinley County, ‘ ae 
3e Vicinity on east, hhO acres, book 10, page SiS, MoKinley County, 
June 1991, good grazing Land improved coccccccccccccccesccccccsooocre $8.00 per ac 
be 10 miles muthwest, 2h0 acres, book 10, pege 551, McKinley County, 
August 1951, probably other consideration ccccrcccccscccccscccecccccs $2.00 par 
S. 25 miles northeast, 21,13 acres, book 10, page 526, McKinley County, 
March 1951, good grazing land, improved seccccccccsccccccccccceccoces $7.00 per 


Opinion: Good lands in locality, improvements included, selling from $7.00 to $8.00 per 
Fair grexing Lamds cccccccccccccccccccccccccccccccccccccccceSte00 to $5250 per 

‘ This tract is sppraised in two parts. The east half of the sections has a great 
amount of rimrock and exceedingly rough topography and according to 
about 191, the value for gresing purposes is leas than half that of 

The west half is considered to be fair for gresing purposes and, in accordance wi 
the above opinion as to value, is appraised at $4.00 per acre, or or $1260, 

The east half, Soe eae ee more eee ore te eee es 
trect, is sppraised at $3.00 per acre, or $960. - 


Based upon sje ey cad rcriuns damanetaap es canal in soma 
I appreise thin trast at $22u600. 
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EXHIBIT 40 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

New Mexico State Office 
Santa Fe, New Mexico 


January 25, 1956 
REPORT 
Land district Date of examination - 
and serial No. New Mexico 09259 December 7, 1955 
Name - Buck Willcoxson Field examiner - E. H. Montgomery 
Subject - P.S.A. - Mineral Character Approved: 
Date - September 23, 1952 /s/ Adlai S. Baker 


Lands and Minerals Officer 
[Feb. 6, 1956] 


Lands involved: 

T.14N., R.9W., N.M.P.M., McKinley County, New Mexico 

Section 8 - All - 640 Acres 
Record Data: 

Buck Willcoxson applied for a public sale for the subject lands 
on September 23, 1952. The sale was held on November 17, 1953. Buck 
Willcoxson was declared high bidder for the W 1/2, and Adrian Berry- 
hill was declared high bidder for the E 1/2. Each was declared to be 
the purchaser of these respective half sections. The cash certificate 
has not issued. The attorney for Mr. Willcoxson notified the Land Of- 
fice on May 10, 1955 that several uranium prospectors were on the land. 
Accordingly, a field investigation was ordered. 

The following are the lode claims covering the subject land as 
recorded in the McKinley County Mining Claim Records: 
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Part of Tate 
Sec.8 Located 


E 1/2 Dec. 2, 1954 
E 1/2 


Recorded in 
Book Page 


18 Misc. 197-205 


Claims Locators 


Marg Nos. 1-9 Ewing Williams 
Max B. McBride 
Suzie Nos. 1-9 Same as Above 


Starvmex Nos. 
1-8 S. Dysart 


Linda Nos. 1-17 Adrian Berryhill 


W1/2E1/2 Dec. 2,1954 


18 Misc. 188-196 


Nw 1/4 
E 1/2 


Dec. 9, 1954; 


Mar. 28,1955 
April 15, 1955 


May 9,1955 5 MCR 442 
May 20,1955 6 MCR 325-342 
Sept. 23, 24,'55 15 MCR 393-428 


21 Misc. 292-299 
5 MCR 469-485 


Toni No. 1 C. Andrade, Ii in E1/2 
DT Nos. 109-126 Darrell D. Tanner E1/2 
Pie Nos. 1-36 Frank L. Curtis All 


The addresses of the locators or lessees of the claims are as 
follows: 


Locator Lessee Address 


__Locator Ss (SSC 
Ewing Williams 
Max B. McBride 
Stella Dysart 


Grants, New Mexico 


1013 Fruit Ave., N.W,, 
Albuquerque, New Mexico 


Adrian Berryhill Rancher's Ex- 
ploration and 
Development Co. 


Sunshine Bldg., Albuquerque, 
New Mexico 


c/o Denny & Glascock, Attorneys 
115 W. Coal Ave., Gallup, New Mexico 


c/o Trans-National Uranium & Oil Corp. 
1013 Sims Bldg., Albuquerque, N. M. 


c/o Chief Daduke Mining Company 
615 E. Central, Albuquerque, N. M. 


eee ee a 


C. Andrade, IT 
Darrell D. Tanner 
Frank L. Curtis 


Oil and gas leases on the lands are as follows: 
Serial Date Issued Description 


Santa Fe - 080764B 
Santa Fe - 080765B 
Santa Fe - 080768B 
Santa Fe - 080771A 


September 1, 1951 
September 1, 1951 
January 1, 1952 

September 1, 1951 


Nw 1/4 
SE 1/4 
NE 1/4 
sw 1/4 
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General: 

The subject land is located about 20 miles north of Grants, New 
Mexico, and 2 miles east of Ambrosa Lake. Access can be had by 
traveling 3.5 miles northwest of Grants, on U. S. Highway 66; thence 
14.7 miles northeast on New Mexico Highway 53; thence 6.3 miles 
northwest on a dirt county road; thence 2.0 miles north on the Berryhill 
ranch road to the south boundary of Section 8. 

The subject land lies on the northeast fringe of a large, broad 
basin about 5 miles wide and extending southeasterly from Ambrosia 
Lake many miles. The west half of the section is flat with a gentle slope 
to the east. The east half is rough and mountainous, having two scarps 
trending southeast-northwest. The gullies drain southeasterly into the 
main basin which drains southerly. 

Vegetation consists of a fair cover of annual grasses and scat- 
tered, scrubby juniper and pinon pine. 


Geology: 
The outcrops on the subject land are rocks of the Mesa Verde 


formation and the Mancos shale. The two formations are actually of 


the same epoch (upper Cretaceous). The members of the two formations 
intertongue over the region. In the west half of the Section the main 
body of the Mancos shale outcrops. Actually, the surface of this west 
half is a dip slope on top of a sandstone bed in the main body of the 
Mancos shale, dipping slightly to the northeast. In the east half of the 
section the Gallup sandstone member of the Mesa Verde formation 
forms a scarp 100 to 150 feet high. Above the Gallup member is the 
Dilco Coal member of the Mesa Verde formation. The Dilco member 
is made up of shale, sandstone and thin coal beds. No coal was seen 
on the subject land. Both the Gallup and Dilco members have the same 
slight dip to the northeast. 

The uranium deposits of the Ambrosia Lake Area are found in 
sandstone beds of the Brushy Basin member of the Morrison formation. 
For a more detailed description of the geology see the report on N. M. - 
09258. 
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The uranium producing horizon on the subject land would be 
much deeper than in the lower lands to the west, southwest and south, 
possibly on the order of 800 to 1,000 feet. 

Besides the Morrison formation, uranium mineralization has 
been found in the Dakota sandstone and the sandstone beids of the Mesa 
Verde formation. No production is known to have been made from 
these formations in the Grants Area. The surface of the subject land 


gives no indication of radioactivity on a scintillator. 


Mineral Development: 
At the time of examination, the Ambrosia Lake Area was the 


scene of great activity. The first shaft to an ore deposit in the area 
had just been completed in Section 11, T. 14 N., R. 10 W., about 2 
miles west of the subject land. From 30 to 40 diamond and rotary 
shot hole drills were drilling in the area. Access roads carry a heavy 
volume of traffic. Numerous house trailers were parked at various 
points including two trailer camps of 10 to 25 trailers. |A geologist, 
speaking at the Interstate Oil Compact Commission at Santa Fe, esti- 
mated that the Ambrosia Lake Area had 4 1/2 million tons of proven 
reserves. All of the original discoveries made in the Ambrosia Lake 
Area have been from "blind” drilling. 
Drilling was being done close to the subject land in Section 12, 
T. 14.N., R. 10 W. (1 mile west) and in Section 18, same townships 
(cornering section). Anderson Company may have drilled in Section 7. 
The D. H. Spencer Company has drilled 4 holes in Section 5, less than 
1/4 mile north of the north line of Section 8. These holes were re- 
portedly drilled approximately 1,000 feet deep and cut a little indication 
of uranium mineralization, but no ore. 
The closest reported deposit is in Section 11, T. 14 N., R. 10 W. 
(2 miles west), however, the nearby drilling may have discovered ore 
closer to the subject land that has, as yet, been unreported. Both 
A.E.C. geologists and private geologists having no interest in the 
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subject land thought the subject land was potentially valuable for 
uranium. 

The Rancher's Exploration and Development Company and the 
Chief Paduke Mining Company both have plans to drill the section 
when the title is settled. 

There are several so-called discovery pitson the subject land 
which were usually dug in alluvium. 

Geologically the land is potentially valuable for uranium and 
warrants exploration drilling. Although the depth to the uranium hori- 
zon is fairly high, it is not excessive in view of the holes already 
drilled to a similar depth in Section 5. The drilling of holes in excess 
of 700 feet is already common place in the Ambrosia Lake Area. When 
the areas of lower depths have been drilled, the subject land and 
similar lands on higher elevations will undoubtedly be drilled. 


Conclusions and Recommendations: 

It is concluded that the subject land is potentially valuable for 
uranium and that further prospecting is warranted. 

Therefore, it is recommended that the land be classified as 
mineral in character and that the Public Sale Application, New Mexico 
09259, be rejected and the purchase money returned 

Respectfully submitted, 
/s/ E. H. Montgomery 


E. H. Montgomery, 
Valuation Engineer 


of Pe Oo Bom $25. 


(Oarent and sumer or RD. ouster! 
requests that the public land dcacribed below, be ordered into market and sold at pubite 
Revised Statutes, as amended (43 U. S.C. sec. 1171), and the regulations thereunder (43 CFR 


aul 


Section... % wu. vee.» Township... 14 Me. Range 2 We, aM Po Meridian, 


Stateof. . Now Mexico . “yee 
‘Are you a citizen of the United States? Yes (§ No[) If yes, by birth Bf by nateralination C) 


(0 eo lather, “give court, dum, ond umber of uxturalization exvtlianta) 
Nie iia cc aires me recat eR a Whee 


What court ..-. -.... -  . —. What city 
Is this application made for an Isolated Tract &) Mountai noes or too reugh for celtivetian? () 
The character of the land is as follows: ough, riamok, casgose____ 


Gnciate &@ Gets © Ctl axial Gn tnd © ecieiin 
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FE et 
Is the land occupied by anyone? Yos() No) If yes, give names and eddrenms 
est cee el i Ny een ado ees 
Does the land contain timber? Yes] No) If yes, epecify 9. Leu_enstie eutemp@fem (oe nsmeememm 


Are there any hot or medicinal or other springs or waterbeles en the nad? Yes 1) Noe 


oe 2 eee 


(8 pon ove ane eetion. oop ond coe of Gy pay & ee) 
Are there any indications of coal, selines, or minerals of any hind on the andt Yoo[) Mo} If yen, donmibe what 


‘The above-deacribed land is chiefly valuable for 5782105 - = 
1 desire to purchase it for my own individual ase and astea! exsupation for the purpese of -0.§ENRING a 


and not for epevulative purposes. Tia ot ening ts aged fr wr hn soe ony es 
for or im behalf of any porecn other then myvelf, sor beve I any agreument er 

to gl epi aacl 

eg tationbixtios of bidders. - ' 

(6) Ave you ownsr of whale tities in feo ef 

(2) 9 net owner of Ulla, ave you hubfer of valld 


_ CH er 
SS SS ee eee 


ngnaht | cgre whem ulin PARNER Hp apn & Oa 


BEST COPY AVAILABLE 
from the oriaine!l hound volume 
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EXHIBIT 42 


In Reply Refer to: 
New Mexico 09258 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
GEOLOGICAL SURVEY 
WASHINGTON 25, D. C. 


December 4, 1952 
Memorandum 


To: Manager, Land and Survey Office, B.L.M., Santa Fe, 
New Mexico 


From: Director, Geological Survey 
Subject: Report rendered - New Mexico 09258 


In reply to your request received Oct. 27, 1952 for a report 
as to the value for mineral and water resources of the land described 
therein, situated in 

T. 14N., R. 10 W., NMPM New Mexico 
P.S.A. of Buck Willcoxson 


Survey information indicates that this land is valuable pros- 


pectively for oil & gas; that it is without value for other minerals, 
either metalliferous or nonmetalliferous, and that the exercise of 
surface rights thereon would not interfere unreasonably with operations 
under the mineral leasing laws. 

The land has no water power or reservoir possibilities. 


/s/ J. D. Northrop 
For the Director 


[12-8-52] 
[CC:RA] 
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In Reply Refer to: 
New Mexico 09259 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
* * * 


Dec. 4, 1952 


Memorandum 


To: Manager, Land and Survey Office, B.L.M., Santa Fe, 
New Mexico 


From: Director, Geological Survey 
Subject: Report rendered - New Mexico 09259 


In reply to your request received Oct. 27, 1952 for a report as 
to the value for mineral and water resources of the land described 
therein, situated in 

T. 14N., R. 9 W., NMPM New Mexico 
P. S. A. of Buck Willcoxson 

Survey information indicates that this land is valuable pros- 
pectively for oil & gas; that it is without value for other minerals, 
either metalliferous or nonmetalliferous, and that the exercise of 
surface rights thereon would not interfere unreasonably with operations 
under the mineral leasing laws. 

The land has no water power or reservoir possibilities. 


/s/ J. D. Northrop 
For the Director 


[12-8-52] 
[CC:RA] 


AD:LG 
NM 09258, 011732 PS 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Land & Survey Office 
Santa Fe, New Mexico 


June 15, 1953 


Mr. Buck Willcoxson 
Box 525 
Grants, New Mexico 


Dear Mr. Willcoxson: 

Receipt is acknowledged of your letter of June 13, making in- 
quiry relative to the status of your public sale application covering the 
NE 1/4, S 1/2 Sec. 10, T. 14N., R. 10 W., NMPM, New Mexico, our 
serial New Mexico 011732. 

It is noted that you also have on file public sale application em- 
bracing all of Sec. 22, T. 14N., R. 10 W., NMPM, New Mexico, our 
serial New Mexico 09258. 

Owing to the heavy backlog of previously filed applications and 
inadequate number of trained personnel, we have not as yet been able 


to reach the abovementioned cases for adjudication. However, we are 


attempting to expedite the cases. 


Very truly yours, 
/s/ W. H. Burnett 
W. H. Burnett 
Acting Manager 


Ltr of 6/13 in 09258. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


Land & Survey OFFICE Santa Fe, New Mexico 
September 10, 1953 


Under provisions of section 2455, R. S., as amended by section 
14 of the act of June 28, 1934 (48 Stat., 1274; 43 U.S.C. 1171), and 
pursuant to the application of Buck Willcoxson, Serial No. NM 09259, 
there will be offered to the highest bidder, but at not less than $4.00 
per acre for W 1/2, Sec. 8, and $3.00 per acre for E 1/2, Sec. 8, ata 
public sale to be held at 2:30 o'clock p.m., on the 17th day of November 
next, at this office, the following tracts of land: All Sec. 8, T. 14N., 
R. 9 W. N.M.P.M., 640 acres. The land will be sold subject to the 
Act of July 17, 1914 (38 Stat. 509) as to oil and gas, and subject to the 
Act of August 1, 1946 (60 Stat. 755) as to fissionable materials. 

Bids may be made by the principal or his agent, either person- 
ally at the sale or by mail. 

Bids sent by mail will be considered only if received at this 
office prior to the hour fixed for the sale. Bids must be in sealed 
envelopes accompanied by certified checks or post-office money orders 
made payable to the Treasurer of the United States for|the amounts of 
the bids. The envelopes must be marked in the lower left-hand corner 
"Public sale bid, Serial No. NM 09259, Sale, November 17, 1953." 

The highest bidder will be required to pay immediately the 
amount thereof. 

Any adverse claimants of the above-described land should file 
their claims, or objections, on or before the time designated for sale. 

Any contiguous owner claiming a preference right must assert 
such right within 30 days from the above sale date. 

J. A. DeLany, Manager 


Independent 
Box 1031, Gallup, New Mexico 
(5 Wednesday issues) 
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EXHIBIT 46 
In Reply Refer to: 


AD:LG 
NM 09258 PS 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Land & Survey Office 
Santa Fe, New Mexico [Gutierren] 


November 19, 1953 


Mr. Buck Willcoscon 
P. O. Box 525 
Grants, New Mexico 


Dear Mr. Willcoxson: 


Reference is made to your request that public sale, serial New 
Mexico 09258, be reset. 


Since the sale was held at 11:00 A.M., November 16, 1953, 
and Mr. Bert Roundy made the high bid of $4.00 per acre, it is not 
possible to reset the sale. However, your attention is directed to 
43 CFR 250.11(b) of the attached circular, wherein it is stated that 
owners of contiguous land may be accorded a preference right if cer- 
tain conditions are met within a period of thirty days after the highest 
bid has been received. 


Very truly yours, 


/s/ 3. A. DeLany 


J. A. DeLany 
Manager 


In Reply 


AD:WHB 


Refer to: 


NM 09259 P/S 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Land & Survey Office 
Santa Fe, New Mexico 


November 18, 1953 
DECISION A-41519 


Buck Willcoxson 


William Adrian Berryhill Public Salle NM 09259 


High Bids Declared 
Pursuant to notice, all Sec. 8, T. 14.N., R. 9 W., NMPM, New 


Mexico, 640 acres, was offered for sale at this office on November 17, 
1953, at 2.30 p.m., at a minimum price of $4.00 per acre for W 1/2, 
Sec. 8, T. 14.N., R. 9 W., and $3.00 per acre for E 1/2, 


R. 9 W. 
The following bids were received: 


Sec. 8, T. 14N., 


Buck Willcoxson $4.00 per acre (W 1/2, Sec. 8, T. 14 


P. O. Box 525 N., R.9 W. 
Grants, New Mexico 
William Adrian Berryhill $9.00 per acre (E 1 
P. O. Box 627 N., ROW. 
Grants, New Mexico 


| 320 acres) 
[1280] 


2, Sec. 8, T. 14 
, 320 acres) 
[2880] 


There were no other bids received. Accordingly, the bids of 
Buck Willcoxson and William Adrian Berryhill of $4.00 and $9.00 per 


acre respectively, are declared to be the high bids and 


sold at these prices. 


the land will be 


The cases will be suspended for a period of thirty days to allow 
preference right claimants to assert their rights to purchase the land. 
At the expiration of the thirty day period further appropriate action 


will be taken. 


/s/ J. A. DeLany 


cc: RM Dist #7 Manager 
Dn., Range Management, Reg. V 
Land Class., Reg. V 
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EXHIBIT 48 


P. O. Box 1695 
Albuquerque, New Mexico 


February 17, 1954 
Mr. Buck Willcoxson 


P. O. Box 525 
Grants, New Mexico 


Mr. William Adrian Berryhill 
P. O. Box 627 
Grants, New Mexico 


Gentlemen: 


On November 17, 1953, sec. 8, T. 14.N., R. 9 W., N.M.P.M. 
was offered for public sale. On November 18, 1953, the high bids were 
announced and 30 days were allowed for the filing of preference rights. 
The time has now expired and no further adverse preference rights 


have been asserted. 


Accordingly, Buck Willcoxson is declared the purchaser of the 
W 1/2 sec. 8, T. 14.N., R. 9 W., and William Adrian Berryhill is de- 
clared the purchaser of the E 1/2 sec. 8, T. 14.N., R. 9 W. 

Thirty days are allowed the parties to show who paid the cost 
of publishing the notice of sale and to show that each party has now paid 
one-half of this cost. 


Very truly yours, 
/s/ W. 8H. Burnett 


W. H. Burnett 
Regional Chief of Minerals 
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EXHIBIT 50 


SIMMS & MODRALL 
Attorneys at Law 
P. O. Box 466 
ALBUQUERQUE, NEW MEXICO 


June 18, 1954. 


United States Department of the Interior, 
Bureau of Land Management, District Office, 
Santa Fe, New Mexico. 


Re: NM-09258 RL 
Gentlemen: 


Reference is made to your letter of April 30, 1954, addressed 
to the attention of Mr. Frank M. Mims, in reply to his letter of April 28, 
addressed to your office. The substance of this correspondence is to 
the effect that in the event this office on behalf of Mr. Bert Roundy and 
Mr. Golden P. Roundy would agree to the amendment of the decision of 
April 2, 1954, it would not be necessary to order a new sale. 


This letter is to advise that this office is agreeable to the sug- 
gestion with the understanding that the previous sale be reinstated and 
the Roundys' given an opportunity to assert their preference rights. 


Very truly yours, 
SIMMS & MODRALL, 


By /s/ James E. Sperling 
L 


In Reply Refer To: 


AD:BF 
NM 09258 PS [Lg] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Land Office 
Santa Fe, New Mexico 


July 8, 1954 


Mr. Jackson G,. Akin 

Rodey, Dickason, Sloan, Mims & Akin 
Counsellors and Attorneys at Law 
First National Bank Building 
Albuquerque, New Mexico 


Dear Mr. Akin: 


Receipt is acknowledged of your letter of June 21, relative to 


public sale application of Buck Willcoxson, serial New Mexico 09258, 
which was revoked by decision of the former Regional Administrator 
dated April 2, 1954. 


Your office will be advised when a new sale date] is set for the 


abovementioned application. 
Very truly yours, 


/s/ 3. A. DeLany 
Manager 


— tl 
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EXHIBIT 52 


RODEY, DICKASON, SLOAN, MIMS & AKIN 
COUNSELLORS AND ATTORNEYS AT LAW 
FIRST NATIONAL BANK BUILDING 
ALBUQUERQUE, N. M. 


July 14, 1954 


United States Department of the Interior 
Bureau of Land Management 
Land Office 
Santa Fe, New Mexico 
Attention - Mr. J. A. DeLany, Manager 
RE: AD:BF 
NM 09258 PS 


Gentlemen: 
We have your letter of July 8th stating that our office will be ad- 
vised when a sale date is set for the above mentioned application. 
The whole purpose of our agreement with Mr. Bert Roundy and 
Mr. Golden P. Roundy and their attorneys was to avoid a new sale and 
simply give Mr. Roundy an opportunity to assert his preference rights. 
If you will please refer to Mr. E. R. Smith's letter of April 30, 
1954, you will see that Mr. Smith in that letter agreed to amend his de- 
cision of April 2nd so as to permit Mr. Roundy to assert a preference 
right within thirty days from date of receipt of his amended decision. 
Since Mr. Roundy's attorneys have agreed that the previous sale 
be reinstated provided the Roundys be given opportunity to assert their 
preference right, there is absolutely no necessity for a new sale in this 
case and we ask that you please request Mr. Smith to amend his de- 
cision so as to permit Mr. Roundy to assert his preference right. 
Very truly yours, 
RODEY, DICKASON, SLOAN, MIMS & AKIN 


By /s/ Frank M. Mims 
FMM:mhs 


In Reply |Refer to: 

AD:LG 

NM 09258 PS 
[L. Gutierrez ] 


UNITED STATES 
DEPARTMENT OF THE INTERDR 
BUREAU OF LAND MANAGEMENT 

Land Office 
Santa Fe, New Mexico 


September 16, 1954 


Sims and Modrall 
Attorneys at Law 
P. O. Box 466 

Albuquerque, New Mexico | 


Attention: James E. Sperling 


Gentlemen: 
Further reference is made to your letter of August 10, making 


inquiry as to the status of public sale application, serial New Mexico 


09258, of Buck Willcoxson. 
We are sorry that we have not as yet been able to make a 
further reply as specified in our letter of August 13, 1954, but due to 
the shortage of personnel, together with the increased work loadas a 
result of newly decentralized cases from our Washington office, this 
has been impossible. However, every effort will be made to process 
this application as speedily as possible, at which time you will be 
further advised. 
Very truly yours, 


/s/ J. A. DeLany 


J. A. DeLany 
Manager 
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LU&D 
NM 09259 PS 


[L. Gutierrez ] 


Land Office 
P. O. Box 1251 
Santa Fe, New Mexico [wot] 


April 12, 1956 


DECISION 
Buck Willcoxson : Public sale application 


Adrian Berryhill : New Mexico 09259 


Sale Declared Null and Void 
Land Classified as Mineral in Character 


Application Rejected 
On September 23, 1952, Buck Willcoxson of Grants, New Mexico, 
filed application, serial as above, for public sale of all of Sec. 8, T. 14 
N., R.9 W., NMPM, New Mexico, under the provisions of Section 2455, 
Revised Statutes, as amended (43 USC 1171), and the regulations there- 
under (43 CFR, Part 250). 


The sale of the land was authorized and publication directed by 
decision dated September 10, 1953. After due publication the sale was 
held on November 17, 1953, at 2:30 p.m., in this office. The record 
shows that applicant Willcoxson tendered a bid and check in the amount 
of $1,280 for his W 1/2 Sec. 8, T. 14.N., R. 9 W., containing 320 acres 
and William Adrian Berryhill submitted a bid and check in the amount 
of $2,880 for the E 1/2 Sec. 8, T. 14.N., R. 9 W., containing 320 acres, 
and they were declared highest bidders, respectively, by decision dated 
November 18, 1953. 


Subsequent to the sale date this office was advised that operations 
were being conducted on the land involved in search of uranium and in 
order to determine whether or not such land is prospectively valuable 
for uranium, a reexamination was requested. 


Exhibit 5/7 (cont'd) 


As a result of the reexamination, the subject land has been 
classified as mineral in character and prospectively valuable for 
uranium; moreover, it was found there are mining claims on the land. 
Section 2318 of the Revised Statutes (30 USC, 1952 ed, Sec. 21) pro- 
vides: "In all cases lands valuable for minerals shall be reserved 
from sale, except as otherwise expressly directed by law." Regula- 
tions pertaining to public sale applications provide that with the ex- 
ception of lands valuable for certain leasable minerals, which may be 
sold with a reservation of the minerals to the United States, Mineral 
lands may not be sold* * *". (43 CFR 250.8(a)) Uranium is not a 
leasable mineral excepted from the above provision, so the subject 
land which is classified as valuable for uranium may not be sold at 


public sale. 
Accordingly, all of Sec. 8, T. 14. N., R. 9 W., NMPM, New Mexico, 


is classified as mineral in character and, therefore, is not subject to 


sale under the aforementioned law and regulation. 


Further, the Regional Chief of Minerals, on February 17, 1954, 
declared Willcoxson the purchaser of the W 1/2 Sec. 8, and Berryhill 
the purchaser of the E 1/2 Sec. 8, township and range as above, and al- 
lowed the parties in interest 30 days to show who paid the cost of pub- 
lishing the notice of sale and that each party had paid one-half of this 
cost, cash certificate has not issued and in view of 43 CFR 250.5, Vol. 
19, 9116, "* * * until the issuance of a cash certificate, the authorized 
officer may at any time determine that the lands should/not be sold, 
the applicant or any bidder has no contractual or other rights as against 
the United States, and no action taken will create any contractual or 
other obligation of the United States." 


Since the land has been classified as mineral in character and 
inasmuch as cash certificates have not issued for the land involved, 
the sale is hereby declared null and void and public sale New Mexico 
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Exhibit 57 (cont! d) 


09259 is hereby rejected, such action to become final 30 days after 
receipt of notice hereof. The right of appeal is allowed. Any money 
submitted as bids for said sale will be refunded after the expiration 
of the 30-day period, unless requested at an earlier date. 


/s/ J. A. DeLany 
Manager 


cc: Berryhill (certified mail) 
Rodey, Dickason, Sloan, Mims & Akin 
LGutierrez:lg 


EXHIBIT 58 
In reply refer to: 


New Mexico 09259 
5.04¢ 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D. C. 


July 16, 1956 

Registered Mail 

Return Receipt Requested 
DECISION 


Buck Willcoxson : 
: Public Sale 


Adrian Berryhill 


Manager's Decision Affirmed 


An appeal has been filed to the Director, Bureau of Land Man- 
agement, by Buck Willcoxson, through his attorney, Frank M. Mims, 
from the decision dated April 17, 1956, of the Manager, Land Office, 
Santa Fe, New! Mexico, which declared public sale pursuant to applica- 
tion New Mexico 09259 null and void. 


Exhibit 58 (cont'd) 


The record discloses that public sale was authorized by the 
Manager's decision of September 10, 1953, of Sec. 8, T. 14. N., R. 9 W., 
N. M. P. M., New Mexico. Buck Willcoxson was declared the highest 
bidder for the W 1/2 sec. 8, and Adrian Berryhill was declared the 
highest bidder for the E 1/2 sec. 8. 

Subsequent to the date of the sale the land was reexamined and 
was classified as mineral in character and prospectively] valuable for 
uranium. Mining claims have been located on the land. 

In the appeal reference is made to the following statement in 
the decision of January 31, 1955: "If no appeal is received cash certi- 
ficates will be issued to the purchasers in accordance with the terms of 
this decision."" The appellant states that since no appeal! was filed he is 
entitled to the issuance of cash certificate upon which the patent is based. 
The appellant also refers to the regulation 43 CFR, Sec. |250.12(c), which 
provides that "When there has been full compliance with |the regulations 
in this part, the manager will issue a cash certificate to/the purchaser." 
The appellant asserts that he has made full compliance with the regula- 
tions and that a cash certificate should be issued. 

Under the regulations (43 CFR 250.5; 19 F. R. 9116) it is pro- 
vided: '**** until the issuance of a cash certificate, the authorized 
officer may at any time determine that the lands should not be sold, 
the applicant or any bidder has no contractural or other jrights as 


against the United States, and no action taken will create any contractual 


or other obligation of the United States." No cash certificate was issued 
to Mr. Willcoxson or the other bidder in this case. Thus they never ac- 
quired any interest in the land and the Department was free to reject 

the application and return the bids if it determined that it would not be 
proper to sell the land. Alexander David Norton, A-27040 (March 7, 
1955). See also Frank B. Powell Lumber Company, Inc., A-26461 

(April 23, 1952), and Franklin P. Butts, A-26801 Supp. (November 15, 
1954). 
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The land having been classified as mineral in character (uranium), 
it may not be sold under the public sale law. Section 2318 of the Revised 
Statutes (30 U.S.C., 1946 ed., sec. 21) provides that lands valuable for 
minerals shall be reserved from sale, except as otherwise expressly 
directed by law. Several statutes make such exceptions, expressly 
authorizing the sale of the surfaces of certain mineral lands with reser- 
vation of the minerals to the United states.2/ But lands valuable for 
uranium are not among the mineral lands designated by those statutes. 
See Departmental decisions Ruth Cynthia Kress, A-25849 (August 6, 
1948); Henry Andrew Mineo, A-25541 (November 8, 1948). 

Since therefore it has been shown that lands valuable for uranium 
are not subject to public sale under Sec. 2455, R. S., and that a public 
sale application may be rejected and the sale canceled at any time prior 
to the issuance’ of a cash certificate, the Manager's decision of April 17, 
1956, was proper and it is affirmed. 

The right of appeal to the Secretary of the Interior is allowed. 

If such appeal is taken it must be received in this office within 30 days 
from notice hereof and must be accompanied by a $5.00 filing fee. Strict 
compliance must be made with 43 CFR Sections 221.31 221.34, inclusive, 
and other pertinent sections of the Rules of Practice, effective May 1, 
1956. See Information Sheet attached. 

In the event of appeal, the mineral locators are considered ad- 
verse parties and must be served with notice thereof. The names and 
addresses of the adverse parties are: 

Ewing Williams, Grants New Mexico; 


Max B. McBride, 1013 Fruit Avenue, N. W., Albuquerque, N. M. 
- (Continued. . of 


EERE 


1/ Lands withdrawn, classified or reported as containing coal, phos- 
phate, nitrate, potash, oil, gas, or asphaltic minerals, oil shale, sodium, 


sulphur. Act of July 17, 1914 (38 Stat. 509; 30 U.S.C. 121-124); 43 CFR 
102, and 43 CFR 250.8; Circ. 16666 of November 19, 1947. 
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Adrian Berryhill, Sunshine Bldg., Albuquerque, N. M. 


C. Andrade, Il, c/o Danny and Glascock, Attorneys, 
118 West Coal Ave., Gallup, N. M. 


Darrell D. Tanner, 1013 Sims Bldg., Albuquerque, N. M. 


Frank L. Curtis, c/o Chief Daduke Mining Company, 
615 E. Central, Albuquerque, N.!M. 


For the Director: 
/s/ A. H. Furr 


[Filed April 6, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


* * * * | * 


COUNTER STATEMENT OF THE UNITED STATES AND 

THE SECRETARY OF THE INTERIOR UNDER RULE 9(1) 

Part 1 of Willcoxson's "STATEMENT OF THE MATERIAL 
FACTS AS TO WHICH MOVANT CONTENDS THERE IS NO GENUINE 
ISSUE" is generally correct but two insignificant errors have been 
found. They are: 

1. In the second paragraph, commencing on page 6, reference 

is made to a decision dated February 17, 1954, which is said 

to have been issued by the Manager when, in fact, it was issued 

by the Regional Chief of Minerals. (See Exhibit!48 to the Stipu- 

lation of the parties filed herein on April 3, 1961.) 

2. On page 9, in the final paragraph, it is said that Roundy as- 

serted his preference right on November 11, 1954, while the 

correct date is November 15, 1954. 
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While it is, perhaps, immaterial, we do not concede the cor- 
rectness of the statement on page 11 that " fa] s the result of Willcox- 
son's inquiry, the Manager requested a field investigation as to the 
mineral character of the land* * *." It is true that the request 
followed Willcoxson's inquiry but the statement that it resulted from 
that inquiry is a conclusion. 

Part Il of the statement is regarded as wholly irrelevant as far 
as the United States and the Secretary of the Interior are concerned. 
Even if they are correctly stated, the transactions there described are 
res inter alios acta and inadmissible against either the United States 
or the Secretary. 

The appendix to the statement which is expressly not included 
in Willcoxson’s statement under Rule 9(1) deals with matters which, 


supposedly, may have improperly influenced the decision of the Secre- 
tary. Itis conceded that the documents described in the appendix are 


in the case files of the Department of the Interior. It is firmly denied, 
however, that Willcoxson’s criminal record had any effect upon the de- 
cision and it is equally firmly denied that representatives of Kerr-McGee 
exercised any improper influence over the Secretary or that the decision 
of the Secretary was reached in any way except in the exercise of inde- 
pendent judgment. 

Exhibit A to the statement consists of copies of parts of the rec- 
ord in the litigation described in Part II of the Statement. For the rea- 
sons given for the irrelevancy of that part of the statement, the Exhibit 
is also irrelevant. 

Respectfully submitted, 

/s/ Ralph S. Boyd 

Ralph S. Boyd 

Attorney, Department of Justice 


Attorney for the United States and 
the Secretary of the Interior. 


[Filed April 6, 1961] 


MOTION FOR SUMMARY JUDGMENT BY THE UNITED 
STATES AND THE SECRETARY OF THE INTERIOR. 


The United States and the Secretary of the Interior, on the basis 
of the record in these actions, move the Court to enter!|summary judg- 


ment as follows: 
1. In Civil Action No. 1492-59, in accordance with the first 

prayer of the complaint, that the defendant, Willcoxson, has no rights 

as against the United States, its officers or agents by reason of the 


transactions upon which he relies in Civil Actions Nos; 2029-58 and 
972-59, respectively, in this Court. 

2. In Civil Actions Nos. 2029-58 and 972-59, respectively, that 
they be dismissed with prejudice. 


/s/ Ralph S. Boyd 
Ralph S. Boyd 
Attorney, Department of Justice 
Attorney for the United States and 
the Secretary of the Interior. 


[Filed April 6, 1961] 


STATEMENT UNDER RULE 9(1) 


For their statement under Rule 9(1) the United States and the 
Secretary of the Interior adopt the "STATEMENT OF 'THE MATERIAL 
FACTS AS TO WHICH MOVANT CONTENDS THERE IS NO GENUINE 
ISSUE" heretofore filed by Buck Willcoxson with his motion for sum- 
mary judgment in those actions as that statement is modified and 
limited by their counterstatement filed with their memorandum of points 
and authorities in opposition to Willcoxson's motionfor summary judg- 
ment. 


/s/ Ralph S. Boyd 
Attorney, Department of Justice 
Attorney for the United States and 
the Secretary of the Interior. 


[Filed April 6, 1961] 


MO TION OF KERR-McGEE OIL INDUSTRIES, INC. 
FOR SUMMARY JUDGMENT, IN 
__CIVIL ACTIONS NOS. 1492-59 AND 2029-58. 

Kerr-McGee Oil Industries, Inc., a defendant in Civil Action 
No. 1492-59, and intervener in Civil Action No. 2029-58, moves for 
summary judgment in its favor on the pleadings therein and on the 
material facts as to which there is no genuine issue. By order of this 
Court all of the above-captioned civil actions have been consolidated 
for trial. 

Kerr-McGee Oil Industries, Inc. shows to the Court that the 
other parties to the above-captioned civil actions are filing motions for 
summary judgment. Kerr-McGee Oil Industries, Inc. is filing a single 
memorandum of points and authorities in support of this motion and in 
opposition to the motion of Buck Willcoxson. 

It is further shown that all parties to the above-captioned civil 
actions have signed a stipulation with exhibits annexed thereto which 
has been filed herein. 

Respectfully submitted, 


/s/ Wm. Amory Underhill 


1625 K Street, N. W. 
Washington 6, D. C. 


Of Counsel for Kerr-McGee Oil 
Industries, Inc. 


[Filed April 6, 1961] 


STATEMENT OF MATERIAL FACTS 
AS TO WHICH KERR-McGEE OIL INDUSTRIES, INC. 
CONTENDS THERE IS NO GENUINE ISSUE. 


Note: References below to Exhibit Numbers pertain 
to documents annexed to the Stipulation between Counsel 
for the parties to the above actions, heretofore filed; the 
numbers being the same as those employed in the Stipulation. 


145 


On September 23, 1952, the Bureau of Land Management in Santa 
Fe, New Mexico, received an application from Willcoxson requesting all 
of Section 22, Township 14 North, Range 10 West, N. M. P. M., be ordered 
into market and sold at public auction. (Exhibit 1".) Willcoxson’s ap- 
plication states the land is chiefly valuable for grazing, that none of it is 
cultivatable and that there are no indications of minerals of any kind on 
the land. The application requests the land be ordered into market under 
the provisions of 43 U. S. C. sec. 1171, and the regulations thereunder, 
43 CFR Part 250, $ 250.5 of which provides: 
"Effect of application. The filing of an application in con- 
formity with the regulations in this part will not segregate the 
lands applied for from other application under the public land 
laws, or defeat a prior valid right initiated under|any such law. 
However, until the issuance of a cash certificate, the authorized 
officer may at any time determine that the lands should not be 
sold, the applicant or any bidder has no contractual or other 
rights as against the United States, and no action taken will 
create any contractual or other obligation of the United States." 


Under date of December 9, 1952, the Bureau of Land Management 


approved a classification report classifying the land as suitable for pub- 
lic sale at not less than $4.00 per acre and reciting in part: 
"This section is currently under oil and gas lease and 


adjacent areas are now the scene of active uranium mining 
activities. There are no known uranium mining activities 
within the immediate vicinity of this section, however." 
(Exhibit '38".) 
On September 11, 1953, the Bureau advertised the lands for 
sale. The notice of publication recites the land will be offered for sale 
pursuant to the application of Buck Willcoxson to the highest bidder at 
not less than $4.00 per acre. (Exhibit "2".) On November 16, 1953, bids 
were received at public auction. Although Willcoxson was the applicant 
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he did not bid at the public gale. One Bert Roundy was the sole bidder. 
The manager declared Roundy's bid to be the highest bid offered and 
stated the case will be suspended for a period of thirty days to allow 
preferential right claimants to assert their rights to purchase the 
land. (Exhibit '3".) 

Under date of December 8, 1953, Willcoxson asserted his pref- 
erence right to purchase and submitted his check in the amount of 
$2,560.00 in payment of the purchase price, that amount equalling 
Roundy's bid of $4.00 per acre. (Exhibit "6".) On February 3, 1954, 
the manager of the Bureau rejected Bert Roundy's bid, stating that 
Willcoxson had asserted his preference right and met the highest bid 
and had submitted evidence of ownership of adjoining lands. (Exhibit 
qt.) 

Roundy appealed from that decision. (Exhibit "35'".) Under date 
of March 17, 1954, the Regional Administrator advised Roundy's at- 
torney if Roundy filed a withdrawal of his appeal the public sale held 
on November 16, 1953, would be revoked and a new sale ordered. 
(Exhibit "8".) On April 2, 1954, the Regional Administrator revoked 
the sale held on November 16, 1953, and ordered a new sale. The 


parties were advised of their right to appeal. (Exhibit "9".) 


There was no appeal from the decision of the Regional Admin- 
istrator. 

By letter dated April 28, 1954, counsel for Willcoxson advised 
the Regional Administrator Willcoxson had no objection to Roundy 
asserting his preference rights and that, therefore, there was no reason 
for holding a new sale and that if Roundy and Willcoxson could not agree 
on a division of the section, then the section could be divided in accord- 
ance with the regulations. (Exhibit "10".) 

Under date of April 30, the Regional Administrator replied to 
Willcoxson's counsel advising if Roundy agreed to the suggestion therein 
made, the Regional Administrator would amend his decision of April 2 
so as to permit Roundy to assert his preference right. (Exhibit "11".) 
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On October 14, 1954, the manager again revoked the decision 
of February 3, 1954, wherein Roundy's bid was rejected and Willcox- 
son's preference right declared. The decision amended the order of 
April 2, 1954, revoking the sale by permitting Roundy to file evidence 
of his preference right to the lands involved. (Exhibit '12".) 

There was no appeal from the decision of October 14, 1954. 

Roundy filed his preference right claim on November 11, 1954. 
(Exhibit "13".) On January 31, 1955, the manager entered a decision 
(Exhibit "15") declaring, since Willcoxson and Roundy had not filed 


an agreement as to the division of the lands within the time allowed, 


Willcoxson to be the purchaser of the 240-acre tract here involved, and 
awarding the remainder of the lands to Roundy. The decision stated 
that purchasers were allowed thirty days from receipt of notice of the 
decision within which to file an appeal and that if no appeal be received, 
cash certificates would be issued. By letter dated May 10, 1955, 
Willcoxson's attorneys advised the Bureau that several prospectors 


for uranium were on the lands prospecting for uranium and that Will- 
coxson wished to know if he had any right to prevent the prospecting 
operations. The letter further recites it was Willcoxson's understand- 
ing the lands were sold with reservation of oil and gas|rights only. 
(Exhibit '17".) 
The Bureau replied to that letter under date of [May 17, 1955. 
Willcoxson's attorneys were informed that inasmuch as a cash certifi- 
cate had not been issued to Willcoxson that under the provisions of 43 
CFR § 250.5 Willcoxson did not have any right to prevent prospecting 
on the lands involved and that action on Willcoxson's applications 
would be suspended pending receipt of a report from the Lands and 
Minerals Officer as to the mineral character of the land. (Exhibit 
"18".) 
On December 7, 1955, the Lands and Minerals Officer made an 
examination of the lands and under date of February 2, 1956, gave his 
report to the Bureau. The report states mining claims were filed on 
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the lands on November 19, 1954, April 29, 1955, and August 2, 1955. 
The report further recites uranium ore had been discovered on three 
sides of the subject land, that each claim had a so-called discovery 
pit and a geologist had estimated the Ambrosia Lake Area contains 
41/2 million tons of proven reserves. The report concluded the land 
is mineral in character and recommended the public land sale applica- 
tion (09258) be rejected and the purchase money returned. (Exhibit "29"'.) 
On January 9, 1956, Kerr-McGee addressed a letter to the 
Bureau protesting the purchase of the lands by Willcoxson on the grounds 
the sale to Willcoxson would interfere with the proper mineral develop- 
ment of the lands. (Exhibit "19",) Under date of January 13 the Lands 
and Minerals Officer replied to Kerr-McGee's protest by advising action 
on the sale had been deferred. (Exhibit + Wa 
On April 12, 1956, the manager entered his decision determing 


that upon re-examination, the land has been classified as mineral in 
character and that under the provisions of 30 U.S.C. § 21 and 43 CFR 


§ 250.8 lands classificable as valuable for uranium may not be sold at 
public sale. The decision further recites since the land is mineral 

in character and inasmuch as a cash certificate has not been issued, 
the sale is declared null and void and Willcoxson's application for sale 
rejected. (Exhibit "28."') 

Within the time allowed by the regulations Willcoxson appealed 
from the manager's decision. On July 16, 1956, the Director affirmed 
the manager's decision. (Exhibit "30,") Willcoxson appealed from the 
Director's decision to the Secretary. Under date of December 17, 1956, 
the Director's decision was affirmed by the Secretary in a decision 
stating under 43 CFR § 250.5 the manager was authorized to make the 
determination that the land should not be sold and that since the land 
was mineral in character and not properly subject to sale as an isolated 
tract the manager's reason for withdrawing the land from sale was valid. 
(Buck Willcoxson, unreported, App. 11-a, and Exhibit '31.") 
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In his appeals to the Director and the Secretary (Exhibits "32" 
and "33"), Willcoxson presented two contentions or objections: 

(1) Under the provisions of 43 CFR § 250.12(c) and in 
absence of appeal from the decision of the manager declaring 
him purchaser on January 31, 1955, he became entitled to and 
must be considered as having received a cash certificate on 
March 31, 1955. 

(2) That having become entitled to a cash certificate on 
March 31, 1955, his right thereto cannot be denied by subsequent 


classification of the land as mineral in character. 


A cash certificate has not been issued to Willcoxson. 


/s/ Wm. Amory Underhill 


Wm. Amory Underhill 
1625 K Street, N. W. 
Washington 6, D. C. 


Of Counsel for Kerr+McGee Oil 
Industries, Inc. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BUCK WILLCOXSON ) 
v. Civil Action No. 2029 
STEWART L. UDALL ) 
individually and as ) 
Secretary of the Interior ) 
and 

) 


Kerr-McGee Oil Industries, Inc. 


DOCKET ENTRIES 


PROC EEDINGS 


Complaint, appearance, Exhibits 1, 2, 3, 4, 5, 6, 7, 
U. S. Atty. ser. 8-5-58 filed 
Summons, copies (1) and copies (1) of Complaint issued 
#1 ser. 8-12-58; Atty. Gen. ser. 8-12-58 


Motion of Kerr-McGee Oil Industries, Inc. to intervene; 
memorandum; ser. ack; exhibit; exhibits 1, 2, 8, 4&5; 
M.C.; app. Kerr, Conn & Davis. deposit $5.00) (1400 Repub- 
lic Bldg., Oklahoma City, Okla.) & William Amory Underhill. 
filed 
Answer of deft. to complt; c/m 10-3; app. Ralph S. Boyd. 
filed 
Calendared (N) 


Memorandum of deft. in response to motion of/ Kerr-McGee 
Oil Industries, Inc. to intervene; ser. ack. filed 


Order granting leave to Kerr-McGee Oil Industries, Inc. to 
intervene and be made a party deft. & that the answer filed 
as an exhibit to the motion shall stand as and for the 

answer to the complaint (N) Pine, J. 


Answer of intervenor to complt.; exhibits 1-5| filed. 


1959 
Nov. 17 


Nov. 17 
Dec. 18 
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Stipulation of counsel for pltf and deft and intervenor re 
amendment to answer. filed. 


First amendment of intervenor to answer. filed. 


Consent order consolidating CA 1492-59 with CA 972-59 and 
CA 2029-58 placing CA 972-59 and CA 2029-58 on calendar 

in same position as CA 1492-59; extending filing of Certificate 
of Readiness in CA 972-59 and CA 2029-58 until such time as 
one is filed in CA 1492-59; Rule 13 suspended in CA 972-59. 
(Orig. filed in CA 1492-59) (N) Keech, J. 


Called. Asst. Pretrial Examiner 
First notice under Rule 13 


Motion of pltf for summary judgment; P&A; statement of 
material facts; c/m 11-4-60; M.C. 11-4-60. filed. 


Stipulation extending to & including 1-16-61 time for defts. 
to file opposition to motion of pltf. for summary judgment. 
(original filed in C.A. 1492-59) filed. 


Stipulation of counsel extending time to and including March 3, 
1961, to oppose motion for summary judgment filed by Buck 
Willcoxson. (original filed in CA 1492-59). filed. 


Stipulation extending to and including 3-31-61 time for defts. 
to file opposition to motion for summary judgment. Appear- 
ance of John H. Pickering for pltff. filed in C.A. 1492-59. 
filed. 

Consent order substituting Stewart L. Udall, Secretary of the 
Interior, as deft. in place of Fred A. Seaton. (N) Matthews, J. 


Stipulation extending to & including 4-7-61 time for defts. to 
file opposition to motion for summary judgment. filed. 


Stipulation re listed documents (Original filed in C.A. 1492-59). 
filed. 

Motion of deft #1 for Summary judgment; P & A; c/m 4-6; 
statement as to material facts; counter-statement; P & A; 
M.C. (Original filed in C.A. 1492-59). filed. 


Motion of #2 for summary judgment; statement of material 
facts; c/m 4-6; P & A; M.C. filed 


Stipulation that pltff. may have to and including 5-15-61 to 
file opposition to motions for summary judgment; (Original 
filed in C.A. 1492-) filed. 
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Memorandum of pitff. in reply to memoranda opposing pltffs 
motion for summary judgment and opposing deft's motion for 
summary judgment; c/m 5-17. (Original filed in C.A. 1492- 


59). filed. 


Reply of Kerr-McGee Oil Industries, Inc., to 
opposition to Kerr-McGee Oil Industries, Inc. 


uck Willcoxsons 
s motion for 


summary judgment; c/s (Orig. filed in C.A. 1492-59). filed. 


Response of the U.S. and the Secy. of Interior 


to pltffs. memo 


in opposition to their motions for summary judgment. (Original 


filed in C.A. 1492-59); c/m 6-15-61. filed. 


Motions for summary judgment argued and taken under ad- 


visement. (Rep. J. Rawls). McGuire, J. 


Appearance of Donald R. Jolbffe for deft. (Dept. Justice). 


filed. 


Memorandum of opinion granting motion of U. 
judgment. (original filed in C.A. 1492-59) ( 


Order denying motion of deft Buck Willcoxson 
judgment and granting motion of U.S.A. for s 
ment; CA 2029-58 dismissed with prejudice; 


dismissed with prejudice and dismissing with 


. for summary 

) McGuire, J. 

for summary 
mary judg- 

A 972-59 

prejudice the 


cross-claim of Willcoxson against Kerr-McGee Oil Industries; 


Buck Willcoxson enjoined; claims of Kerr-Mc 


Gee Oil In- 


dustries, deft in CA 1492-59 are not mature for judicial deter- 
mination as against the U.S. (Original filed in CA 1492-59) 


(signed 8/3/61) (N) McGuire, J. 


Notice of appeal of pltff; Deposit by Pickeri 
mailed to William Amory Underhill & Ralph 
filed in C. A. 1492-59) filed. 


$5.00 (Copies 
soyd) (Original 


Cost bond on appeal of pltff in amount of $250.00 with the 


Travelers Indemnity Company; Approved and 


Record on Appeal delivered to USCA, Deposit 
Pickering $1.55 


Receipt from USCA for original papers. 


filed. 
by John H. 


filed. 
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[Filed August 5, 1958] 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 

1. This is an action for a declaratory judgment and for injunctive 
and other relief to have declared unlawful and to have set aside the action 
of Defendant, hereinafter described, because’such action was arbitrary, 
unreasonable, capricious, an abuse of discretion, contrary to Plaintiff's 
constitutional rights, in excess of statutory jurisdiction, authority and 
limitation, contrary to the pertinent statute, and otherwise not in ac- 
cordance with law. This Court has jurisdiction of this proceeding pur- 
suant to the provisions of the Declaratory Judgment Act (28 U.S.C. §8 
2201-2), the Administrative Procedure Act (5 U.S.C. 31009) and 28 U.S.C. 
881331, 1332. 

2. Plaintiff is and at all times material hereto has been a citizen 
and a resident of the State of New Mexico and of the United States. 
Plaintiff has been a rancher and has resided within the State of New 
Mexico for approximately 30 years. Defendant is the Secretary of the 
Interior of the United States of America and maintains his official 
residence within the District of Columbia. He is charged by statute with 
the lawful performance of duties under the public land laws of the United 
States including Section 2455, Revised Statutes, as amended (43 U.S.C. 
$1171). Defendant is sued herein both as an individual and in his capacity 
as Secretary of the Interior. 

3. This action arises under the Fifth Amendment to the Constitu- 
tion of the United States and Section 2455, Revised Statutes, as amended 
(43 U.S.C. §1171), having to do with the sale of public lands at public 
auction. The matter in controversy exceeds the sum or value of $3,000, 
exclusive of interest and costs. 

4. On or about September 23, 1952, Plaintiff filed an application, 
New Mexico 09258, requesting that all of Section 22, Township 14 North, 
Range 10 West, of the New Mexico Principal Meridian, be ordered into 
market and sold at public auction under Section 2455, Revised Statutes, 
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as amended. On September 11, 1953, after ascertaining that such land 
was suitable for disposal at public sale and that such application was 
allowable, Defendant, acting through his subordinate, the Manager of 
the Bureau of Land Management at Santa Fe, New Mexico (hereinafter 
called the Manager), issued an ORDER FOR PUBLIC SALE (New Mexico 
09258) and a NOTICE FOR PUBLICATION which provided that such land 
would be offered for sale at public auction at 11:00 A.M. on November 16, 
1953, at a minimum price of $4.00 per acre and that it would be sold 
subject to the provisions of the Act of August 1, 1946 (60 Stat. 755) as 
to fissionable materials, and of the Act of July 17, 1914 (38 Stat. 509) 
as to oil and gas. 
5. Pursuant to the aforesaid ORDER FOR PUBLIC] SALE (New 
Mexico 09258), and the notice published pursuant thereto, such Section 22 
was offered for sale on November 16, 1953, at a minimum [price of $4.00 
per acre. The only bid received was from Bert Roundy who bid the min- 
imum price. By decision of the same day the Manager declared Roundy 
to be the high bidder and suspended the case for a period of 30 days to 
allow preference right claimants to assert their rights to [purchase the 
land. Thereafter, Plaintiff, who was entitled to a preference right as the 
owner of contiguous land, asserted such preference right as to all of 


such Section 22, by paying the full purchase price of $2,560.00 on De- 


cember 9, 1953, and by furnishing evidence of his ownership of contiguous 
land. The Manager duly recognized Plaintiff's preference right and ina 
decision dated February 3, 1954, declared Plaintiff to be the purchaser of 
all of such Section 22. 
6. On February 3, 1954, when Plaintiff was declared to be the 
purchaser of all of such Section 22 under public sale New Mexico 09258 
by the aforesaid decision of February 3, 1954, Plaintiff had complied 
with the requirements of the pertinent statute, Section 2455, Revised 
Statutes, as amended, and the regulations thereunder, 43 CFR, Part 250, 
had done all that he was required to do thereunder in order to purchase 
such Section 22, and nothing further remained to be done by him in that 
connection. 
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7, Bert Roundy appealed from the aforesaid Manager's decision 
of February 3, 1954, declaring Plaintiff to be the purchaser of all of 
such Section 22 under public sale New Mexico 09258. By decision of 
April 2, 1954, the Regional Administrator of the Bureau of Land Man- 
agement purported to revoke that public sale. Although the time had 
long since expired for Roundy to assert any preference right to purchase 
the land, Plaintiff then advised that he was willing to let Roundy assert 
his preference right "at this time”. That course was agreeable to 
Roundy and by decision of October 14, 1954, the Manager amended the 
aforesaid decision of April 2, 1954, to permit Roundy to file evidence 
of his preference right. Roundy thereafter submitted such evidence, 
but he and Plaintiff did not agree ona division of such Section 22. In 
the absence of agreement, the Manager by decision of January 31, 1955 


(a copy of which is attached as Exhibit 1), made an equitable division of 


such Section 22, declaring Plaintiff to be the purchaser of the NW 1/4 

and W 1/2NE 1/4 thereof and Roundy to be the purchaser of the E 1/2NE 1/4 
and the S$ 1/2 thereof. Such decision allowed 30 days for appeal and stated 
that if no appeal was received, cash certificates would be issued to the 
purchasers. No appeal was taken, but the cash certificates were not is- 
sued. 

8. On January 31, 1955, when Plaintiff was declared to be the 
purchaser of the aforesaid NW 1/4 and W 1/2NE 1/4 of Section 22 under 
public sale New Mexico 09258 by the aforesaid decision of January 31, 
1955, Plaintiff had complied with the requirements of the pertinent statute, 
Section 2455, Revised Statutes, as amended, and the regulations thereunder, 
43 CFR, Part 250, had done all that he was required to do thereunder in 
order to purchase such NW 1/4 and W 1/2NE 1/4, and nothing further 
remained to be done by him: in that connection. 

9. On or about September 23, 1952, Plaintiff filed an application, 
New Mexico 09259, requesting that all of Section 8, Township 14 North, 
Range 9 West, of the New Mexico Principal Meridian, be ordered into 
market and sold at public auction under Section 2455, Revised Statutes, as 
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amended. On September 10, 1953, after ascertaining that such land was 
suitable for dispoal at public sale and that such application was allowable, 
Defendant, acting through his subordinate, the Manager, issued an ORDER 
FOR PUBLIC SALE (New Mexico 09259) and a NOTICE FOR PUBLICATON 
which provided that such land would be offered for sale at public auction 
at 2:30 P.M. on November 17, 1953, at a minimum price of $4.00 per 
acre for the W 1/2 thereof and a minimum price of $3.00 per acre for the 
E 1/2 thereof and that it would be sold subject to the provisions of the Act 
of August 1, 1946 (60 Stat. 755) as to fissionable materials, and of the 
Act of July 17, 1914 (38 Stat. 509) as to oil and gas. 
10. Pursuant to the aforesaid ORDER FOR PUBLIC SALE (New 
Mexico 09259), and the notice published pursuant thereto, such Section 8 
was offered for sale on November 17, 1953, at which time) Plaintiff bid 
the minimum price of $4.00 per acre for the W 1/2 thereof and made 
payment of the amount of his bid. At the same time Adrian Berryhill 
bid the minimum price for the E 1/2 of such Section 8. By decision of 
November 18, 1953, the Manager declared Plaintiff to be the high bidder 
for such W 1/2 and Berryhill to be the high bidder for such E 1 /2 and sus- 
pended the case for a period of 30 days to allow preference right claim- 
ants to assert their rights to purchase the land. Thereafter, Plaintiff, 
who was entitled to a preference right as the owner of contiguous land, as- 
serted such preference right. No other preference rights were asserted. 
In a decision dated February 17, 1954 (a copy of which is jattached as 
Exhibit 2), by the Regional Chief of Minerals, Bureau of Land Management, 
Albuquerque, New Mexico, Plaintiff was declared to be the purchaser of 
such W 1/2. 
11. On February 17, 1954, when Plaintiff was declared to be the 
purchaser of such W 1/2 of Section 8 under public sale New Mexico 09259 
by the aforesaid decision of February 17, 1954, Plaintiff had complied with 
the requirements of the pertinent statute, Section 2455, Revised Statutes, 
as amended, and the regulations thereunder, 43 CFR, Part 250, had done 
all that he was required to do thereunder in order to purchase such W 1/2 
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of Section 8, and nothing further remained to be done by him in that 
connection. 

12. The Atomic Energy Act of 1954 (Act of August 30, 1954, 
68 Stat. 921, 42 U.S.C. 2011-2281) completely amended the aforesaid Act 
of August 1, 1946 (60 Stat. 755), to which public sales New Mexico 
09258 and New Mexico 09259 were made subject. Among other changes, 
the Atomic Energy Act of 1954 eliminated the reservation for the use of the 
United States of'all deposits in public lands of source materials deemed 


to be peculiarly essential for the production of fissionable materials and 
provided instead in Section 68.b. (42 U.S.C. 2098) that in cases where 


any patent, conveyance, lease, permit or other authorization had been 


issued which reserved to the United States source materials, the head 

of the Government agency which issued the same should, on application 

of the holder, issue a new or supplemental patent, conveyance, lease, 
permit or other authorization without such reservation. The Atomic En- 
ergy Act of 1954 revoked whatever authority Defendant may have pre- 
viously possessedto make public sales New Mexico 09258 and New Mexico 
09259 subject to the aforesaid Act of August 1, 1946, as to fissionable 
materials. 

13. On and after February 3, 1954, Plaintiff, having paid the 
purchase price, having complied with all the requirements imposed on 
purchasers at public sales by the pertinent statute, Section 2455, Re- 
vised Statutes, as amended, and the regulations thereunder, 43 CFR, Part 
250, having done all that he was required to do in order to purchase under 
public sale New Mexico 09258, and having been declared the purchaser 
thereunder by the aforesaid decision of February 3, 1954, was vested 
with equitable title to the aforesaid NW 1/4 and W 1/2 NE 1/4 of Section 
22 (except for oil and gas therein) by virtue of Section 2455, Revised 
Statutes, as amended, and the proceedings had under such public sale 
of which he could not be divested by any subsequent classification of 
such lands as either actually or prospectively valuable for uranium 
or other minerals or any subsequent discovery of uranium or other 
minerals therein, and Plaintiff was entitled to a cash certificate for 
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such lands which would reserve oil and gas only. It was then the minis- 


terial duty of Defendant (acting through his authorized subordinate, the 
Manager) under Section 2455, Revised Statutes, as amended, and the 
applicable regulation, 43 CFR 250.12(c), to issue such a cash certificate 
to Plaintiff. 
Alternatively, on and after August 30, 1954, when the Atomic 
Energy Act of 1954 was approved, Plaintiff, having previously paid the 
purchase price, having previously complied with all the requirements 
imposed on purchasers at public sales by the pertinent statute, Section 
2455, Revised Statutes, as amended, and the regulations thereunder, 43 
CFR, Part 250, having done all that he was required to do in order to pur- 
chase under public sale New Mexico 09258, and having been declared the 
purchaser thereunder by the aforesaid decision of February 3, 1954, was 
vested with equitable title to the aforesaid NW 1/2 and W 1/4 NE 1/4 of 
Section 22 (except for oil and gas therein) by virtue of Section 2455, Re- 
vised Statutes, as amended, and the proceedings had under such public 
sale of which he could not be divested by any subsequent classification of 
such lands as either actually or prospectively valuable for uranium or 
other minerals or any subsequent discovery of uranium or other minerals 
therein, and Plaintiff was entitled to a cash certificate for such lands 
which would reserve oil and gas only. It was then the ministerial duty of 
Defendant (acting through his authorized subordinate, the Manager) under 
Section 2455, Revised Statutes, as amended, and the applicable regulation, 
43 CFR 250.12(e), to issue such a cash certificate to Plaintiff. 
Alternatively, on and after January 31, 1955, Plaintiff, having paid 
the purchase price, having complied with all the requirements imposed 
on purchasers at public sales by the pertinent statute, Section 2455, 
Revised Statutes, as amended, and the regulations thereunder, 43 CFR, 
Part 250, having done all that he was required to do in order to purchase 
the aforesaid NW 1/4 and W 1/2 NE 1/4 of Section 22 under public sale 
New Mexico 09258, and having been declared the purchaser of such lands 
thereunder by the aforesaid decision of January 31, 1955 (a copy of which 
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is attached as Exhibit 1), was vested with equitable title to such lands 
(except for oil and gas therein) by virtue of Section 2455, Revised 
Statutes, as amended, and the proceedings had under such public sale 
of which he could not be divested by any subsequent classification of 
such lands as either actually or prospectively valuable for uranium or 
other minerals or any subsequent discovery of uranium or other minerals 
therein, and Plaintiff was entitled to a cash certificate for such lands 
which would reserve oil and gas only. It was then the ministerial duty 
of Defendant (acting through his authorized subordinate, the Manager) 
under Section 2455, Revised Statutes, as amended, and the applicable 
regulation, 43 CFR 250.12(c), to issue such a cash certificate to Plaintiff. 
14. On and after February 17, 1954, Plaintiff, having paid the 
purchase price, having complied with all the requirements imposed on 
purchasers at public sales by the pertinent statute, Section 2455, Re- 
vised Statutes, as amended, and the regulations thereunder, 43 CFR, Part 
250, having done all that he was required to do in order to purchase the 
aforesaid W 1/2 of Section 8 under public sale New Mexico 09259, and 
having been declared the purchaser of such W 1/2 thereunder by the 
aforesaid decision of February 17, 1954 ( a copy of which is attached 
as Exhibit 2), was vested with equitable title to such W 1/2 (except for 
oil and gas therein) by virtue of Section 2455, Revised Statutes, as amended, 
and the proceedings had under such public sale of which he could not be 
divested by any subsequent classification of such W 1/2 as either 
actually or prospectively valuable for uranium or other minerals or any 


subsequent discovery of uranium or other minerals therein, and Plaintiff 


was entitled to a cash certificate for such W 1/2 which would reserve oil 
and gas only. It was then the ministerial duty of Defendant (acting through 
his authorized subordinate, the Manager) under Section 2455, Revised 
Statutes, as amended, and the applicable regulation, 43 CFR 250.12(c), 
to issue such a cash certificate to Plaintiff. 

Alternatively, on and after August 30, 1954, when the Atomic 
Energy Act of 1954 was approved, Plaintiff, having previously paid the 
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purchase price, having previa sly complied with all the requirements 
imposed on purchasers at public sales by the pertinent statute, Section 
2455, Revised Statutes, as amended, and the regulations thereunder, 43 
CFR, Part 250, having done all that he was required to do in order to 
purchase the aforesaid W 1/2 of Section 8 under public sale New Mexico 
09259, and having been declared the purchaser of such W 1/2 thereunder 
by the aforesaid decision of February 17, 1954 (a copy of; which is 
attached as Exhibit 2), was vested with equitable title to such W 1/2 (ex- 
cept for oil and gas therein) by virtue of Section 2455, Revised Statutes, 
as amended, and the proceedings had under such public sale of which he 
could not be divested by any subsequent classification of such W 1 /2 as 
either actually or prospectively valuable for uranium or other minerals 
or any subsequent discovery of uranium or other minerals therein, and 
Plaintiff was entitled to a cash certificate to such W 1/2 which would 
reserve oil and gas only. It was then the ministerial duty of Defendant 
(acting through his authorized subordinate, the Manager)|under Section 
2455, Revised Statutes, as amended, and the applicable regulation, 43 
CFR 250.12(c), to issue such a cash certificate to Plaintiff. 

15. Despite Plaintiff's vested rights as set forth lin the foregoing 
Paragraphs 13 and 14, Defendant, acting through the Manager, illegally, 
arbitrarily, unreasonably and wrongfully delayed issuing) the cash certifi- 
cate to which Plaintiff was entitled for the aforesaid NW/1/4 and W 1/2 
NE 1/4 of Section 22 purchased under public sale New Mexico 09258 and 
the cash certificate to which Plaintiff was entitled for the aforesaid W 1/2 
of Section 8 purchased under public sale New Mexico 09259, instead of 


conplying with his clear ministerial duty to issue such cash certificates 
without undue delay after the aforesaid decisions of February 3, 1954, 
January 31, 1955, and February 17, 1954, declaring Plaintiff the pur- 
chaser of such lands, and such delay continued for many|months after 


such decisions. In fact, such cash certificates have never been issued. 
16. By letter dated May 10, 1955, an attorney for Plaintiff informed 
the Manager that there were several prospectors prospecting for uranium 
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on the lands which Plaintiff had purchased under public sales New Mexico 
09258 and New Mexico 09259, asked what rights Plaintiff had to prevent 
such prospecting, and inquired when Plaintiff could expect to receive his 
cash certificates. In a reply dated May 17, 1955, the Manager stated that 
it appeared that Plaintiff had no right to prevent prospecting as cash 
certificates had not issued, and the Manager advised that action "on 


these two applications has been suspended pending receipt of a report 
from the Lands and Minerals Officer as to the mineral character of the 
land.” 

17. Thereafter the Manager received a protest against public 
sale New Mexico 09258 by Kerr-McGee Oil Industries, Inc., who asserted 


an interest adverse to Plaintiff on the basis of certain alleged uranium 


mining locations. Plaintiff demanded a hearing in connection with that 
protest. Defendant, acting through the Manager, refused Plaintiff the 
right of a hearing and proceeded to gather and to consider in secret in- 
formation pertaining to the mineral character of the lands. 

18. Thereafter the Manager declared public sale New Mexico 
09258 null and void in a decision dated April 12, 1956 ( a copy of which 
is attached as Exhibit 3). Similarly, the Manager declared public sale 
New Mexico 09259 null and void ina decision dated April 3, 1956 (a copy 
of which is attached as Exhibit 4). Plaintiff timely appealed such de- 
cisions of the Manager to the Director, Bureau of Land Management, 
who affirmed the Manager's decisions in separate decisions each dated 
July 16, 1956 (copies of each of which are attached as Exhibits 5 and 6). 
Plaintiff timely appealed those decisions of the Director to the Defendant 
who, acting through his delegate, the Deputy Solicitor, affirmed in a 
single decision dated December 17, 1956 ( a copy of which is attached 
as Exhibit 7). 

Thus, Plaintiff has exhausted his administrative remedies to the 
extent such may be required herein. 

19. The basis stated in the decisions referred to in the preceding 
ing Paragraph 18 for holding public sales New Mexico 09258 and New 
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Mexico 09259 null and void is that as a result of "reexamination" sub- 
sequent to the dates of sale the lands involved in those public sales have 
been classified as mineral in character "prospectively valuable for 
uranium". Such "reexamination" was made subsequent to the aforesaid 
decisions of February 3, 1954, January 31, 1955, and February 17, 1954, 
declaring Plaintiff to be a purchaser under those public sales. Such 
"reexamination" was not in fact begun until after the Manager received 
the aforesaid letter of May 10, 1955, from an attorney for Plaintiff 
advising the Manager of prospecting for uranium on the aforesaid NW 1/4 
and W 1/2 NE 1/4 of Section 22 and the aforesaid W 1/2 of Section 8. 
The classification of the lands as prospectively valuable for uranium, 


which resulted from such "reexamination", was made subsequent to the 


aforesaid decisions of February 3, 1954, January 31, 1955, and February 


17, 1954, declaring Plaintiff to be a purchaser under those public sales. 
Such classification was not in fact made until after May 17, 1955. 
Further, on information and belief, such "reexamination" was not 
undertaken until the latter part of the year 1955, and such classification 
was not in fact made until sometime after July 31, 1955) 
20. The sales under public sales New Mexico 09258 and New 
Mexico 09259 were made subject to the Act of July 17, 1914 (38 Stat. 509) 
as to oil and gas. Accordingly, Plaintiff does not claim any interest in any 
oil and gas in the aforesaid NW 1/4 and W 1/2 NE 1/4 of Section 22 sold 
under public sale New Mexico 09258 or in any oil and gas in the W 1/2 of 
Section 8 sold under public sale New Mexico 09259, and Plaintiff does not 
dispute any mineral character which such lands may have as actually or 
prospectively valuable for oil and gas. However, so far as minerals 
other than oil and gas are concerned, such lands were not known to be 
valuable for minerals and had not been classified as mineral prior to 
the times that Plaintiff was declared the purchaser thereof under public 
sales New Mexico 09258 and New Mexico 09259 by the aforesaid decisions 
of February 3, 1954, February 17, 1954, and January 31,/ 1955, and such 
lands were not so classified until a substantial time after the last of such 
decisions so declared Plaintiff as purchaser. 
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Specifically: 
(1) On and before February 3, 1954: 

(a) The aforesaid NW 1/4 and W 1/2 NE 1/4 of Section 22, 
apart from any character such lands may have then had as valuable for 
oil and gas, were not known to be valuable for minerals and had not been 
classified as mineral. 

(b) ‘Such lands were not known to be valuable for uranium. 

(c) Such lands had not been classified as known to be valuable 
for uranium. 

(d) ‘Such lands had not been classified as prospectively valu- 


able for uranium. 


(e) No discovery of uranium had been made on such lands. 
(2) On and before February 17, 1954: 
(a) |The aforesaid W 1/2 of Section 8, apart from any charac- 
ter such land may have then had as valuable for oil and gas, was not known 


to be valuable for minerals and had not been classified as mineral. 

(b)' Such land was not known to be valuable for uranium. 

(c)' Such land had not been classified as known to be valuable 
for uranium. 

(d)' Such land had not been classified as prospectively valu- 
able for uranium. 

(e) No discovery of uranium had been made on such land. 

(3) On and before August 30, 1954: 

(a) The aforesaid NW 1/4 and W 1/2 NE 1/4 of Section 22 and 
W 1/2 of Section 8, apart from any character such lands may have then 
had as valuable for oil and gas, were not known to be valuable for minerals 
and had not been classified as mineral. 

(b) Such lands were not known to be valuable for uranium. 

(c) Such lands had not been classified as known to be valuable 
for uranium. 

(d) Such lands had not been classified as prospectively valuable 
for uranium. 


(e) No discovery of uranium had been made on such lands. 
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(4) On and before January 31, 1955: 
(a) The aforesaid NW 1/4 and W 1/2NE 1/4 of Section 22 
and W 1/2 of Section 8, apart from any character suchlands may have 
then had as valuable for oil and gas, were not known to be valuable for 
minerals and had not been classified as mineral. 
(b) Such lands were not known to be valuable for uranium. 
(c) Such lands had not been classified as known to be valu- 
able for uranium. 
(da) Such lands had not been classified as prospectively valu- 
able for uranium. 
(e) No discovery of uranium had been made on such lands. 
(5) On and before May 17, 1955: 
(a) The aforesaid NW 1/4 and W 1/2 NE 1/4\of Section 22 
and W 1/2 of Section 8, apart from any character such lands may have 
then had as valuable for oil and gas, were not known to be valuable for 
minerals and had not been classified as mineral. 
(b) Such lands were not known to be valuable for uranium. 
(c) Such lands had not been classified as known to be valuable 
for uranium. 
(ad) Such lands had not been classified as prospectively valu- 
able for uranium. 
(e) No discovery of uranium had been made on such lands. 
(6) On and before July 31, 1955: 
(a) The aforesaid NW 1/4 and W 1/2 NE 1/4\)of Section 22 
and W 1/2 of Section 8, apart from any character such lands may have 
then had as valuable for oil and gas, were not known to be valuable for 
minerals and had not been classified as mineral. 
(b) Such lands were not known to be valuable for uranium. 
(c) Such lands had not been classified as known to be valuable 
for uranium. 
(d) Such lands had not been classified as prospectively valu- 
able for uranium. 
(e) No discovery of uranium had been made on such lands. 


166 


(7) So far as minerals other than oil and gas are concerned, it 
was not until sometime after July 31, 1955, that the aforesaid NW 1/4 
and W 1/2 NE 1/4 of Section 22 and W 1/2 of Section 8 were classified 
as mineral in character and such classification rests solely on the con- 
clusion that such lands are prospectively valuable for uranium. 

21. The'sales had under public sales New Mexico 09258 and New 
Mexico 09259 were in all respects regular and were held in full compli- 
ance with valid and applicable laws of the United States including all 
valid and applicable portions of Section 2455, Revised Statutes, as 
amended, and of the regulations thereunder, 43 CFR, Part 250. Under 
these sales Plaintiff was the duly qualified purchaser of the aforesaid 
NW 1/4 and W 1/2 NE 1/4 of Section 22 and the aforesaid W 1/2 of Sec- 
tion 8 and was duly declared to be the purchaser thereof as aforesaid. 
As such purchaser, Plaintiff became vested with and holds equitable 
title to such lands (except for the oil and gas therein) and Defendant had 
no lawful right to cancel the sales of such lands to Plaintiff. The afore- 
said actions of Defendant and his subordinates in failing to issue cash 
certificates to Plaintiff for such lands so purchased by him, in purport- 
ing to declare those sales null and void, and in refusing to recognize the 
rights of Plaintiff as the purchaser of such lands thereunder are arbitrary, 
unreasonable, capricious, an abuse of discretion, contrary to Plaintiff's 
constitutional rights, in excess of statutory jurisdiction, authority and 
limitation, contrary to the pertinent statute, ultra vires and otherwise 
not in accordance with law. By such actions Defendant and his sub- 
ordinates exceeded the authority conferred by the pertinent statute, 
Section 2455, Revised Statutes, as amended, and acted contrary to the 
limitations imposed by such statute and in violation of its provisions. 


By such actions Defendant and his subordinates also exceeded the au- 


thority conferred by law and acted contrary to and in violation of the 
limitations imposed by the settled rule of law applicable to Defendant in 
his administration of the public lands which has been developed by the 
decisions of the Department of the Interior and the courts -- namely, 
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that when a claimant to public lands has done all that he is required to 
do, he acquires vested rights, the validity of which is to be determined 
according to conditions existing at that time, and of which he cannot be 
divested by any subsequent knowledge or discovery that the land is 
mineral. Such actions are also unconstitutional in that they deprive 
Plaintiff of vested property rights without due process of law contrary 
to the Fifth Amendment to the Constitution of the United States. Alter- 
natively, if Section 2455, Revised Statutes, authorizes Defendant's 
aforesaid conduct, it violates the Fifth Amendment to the United States 
Constitution. The regulation, 43 CFR 250.5, on which Defendant relied 
as authorizing cancellation of public sales New Mexico 09258 and New 
Mexico 09259 is not applicable and does not justify such cancellation, 
and to the extent that such regulation may be deemed applicable it is 
void, because it is not authorized by and is in violation of|the pertinent 
statute, Section 2455, Revised Statutes, as amended, and the aforesaid 
settled rule of law applicable to Defendant in his administration of the 
public lands, and such regulation is also unconstitutional, |because it 
violates the Fifth Amendment to the Constitution of the United States. 
By reason of the foregoing this Court should hold the aforesaid actions 
of Defendant and his subordinates unlawful and set the same aside. 

22. In addition to the ostensible reasons set forth in the aforesaid 
decisions of the Manager, the Director, and the Defendant/for canceling 
public sales New Mexico 09258 and New Mexico 09259 (see Exhibits 3, 

4, 5, 6 and 7 attached), on information and belief, the actions of Defend- 
ant, acting through the Manager, in failing to issue cash certificates to 
Plaintiff for the aforesaid lands purchased by him under those public 
sales, in declaring those sales null and void and in refusing to recognize 
the rights of Plaintiff as purchaser of such lands were influenced by the 
interest displayed by Kerr-McGee Oil Industries, Inc., a large and influ- 
ential oil company, with resulting discrimination against Plaintiff, a mere 
individual rancher, and were further influenced by reason |of the fact that 
Plaintiff had been convicted on criminal charges which did not affect in 
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any way his qualifications as a purchaser under Section 2455, Revised 


Statutes, as amended. On information and belief, as a result, Plaintiff 
has been discriminated against and deprived of equal protection of the 
laws amounting to a denial of due process of law under the Fifth Amend- 
ment to the Constitution of the United States. 

23. In September of 1957 attorneys for Plaintiff requested the 
Manager to permit them to inspect the records pertaining to all of the 
aforesaid actions in connection with public sales New Mexico 09258 and 
New Mexico 09259 which were on file as part of the regular records 
maintained in the Manager's office in Santa Fe, New Mexico. Such re- 
quest was summarily denied by the Manager. Written demand was 
thereupon made upon the Manager for such inspection, and likewise 
refused On information and belief, when advised that Plaintiff would 
immediately file suit in the United States District Court for the District 
of New Mexico to require production of such records, Defendant, acting 
through subordinates, summarily spirited said records out of the State 
of New Mexico over a weekend after the close of regular office hours at 
the request of Kerr-McGee Oil Industries, Inc., for the purpose of defeat- 
ing the jurisdiction of the United States District Court for the District of 
New Mexico. On information and belief, such illegal action was taken 
for the purpose of defeating efforts by Plaintiff to obtain evidence es- 
sential to the prosecution of an action to redress the aforesaid wrongs 
which were committed against Plaintiff by Defendant. 

24. The aforesaid actions of Defendant and his subordinates 
have inflicted and will continue to inflict irreparable injury and damage 
upon Plaintiff until corrected by this Court. Plaintiff has no adequate 
remedy at law. 

WHEREFORE, the premises considered, Plaintiff prays: 

(a) for a declaration that the aforesaid failure to issue cash 
certificates to Plaintiff for the lands purchased by him under public sales 
New Mexico 09258 and New Mexico 09259 and the aforesaid cancellations 
of those public sales are unlawful. 
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(b) for an injunctive order directing Defendant to set such 
cancellations aside and to reinstate such sales in so far as they relate 
to the NW 1/4 and W 1/2 NE 1/4 of Section 22, Township /14 North, 
Range 10 West, New Mexico Principal Meridian, and the w 1/2 of 
Section 8, Township 14 North, Range 9 West, of such Meridian, and 
further directing Defendant to process Plaintiff's purchase of such 
lands on the merits unaffected by any character such lands may have 
as valuable for uranium or any other minerals and to issue appropriate 
cash certificates to Plaintiff for such lands which will reserve only oil 
and gas if all else be found regular. 

(c) for such other and further relief as to the Court may 
seem just and proper. 


RODEY, DICKASON, SLOAN, AEIN & ROBB 
First National Bank Building 
P. O. Box 558 

Albuquerque, New Mexico 


WILMER & BROUN 
616 Transportation Building 
Washington 6, D.C. 


By (stamped) John H. Pickering 
Henry T. Rathbun 
Attorneys for Plaintiff 


[Verification omitted in printing] 


[Filed October 8, 1958] 
ANSWER OF DEFENDANT 


First Defense 
The complaint fails to state a claim upon which relief can be 
granted against the defendant in either his individual capacity or his 
official capacity as Secretary of the Interior. 
Second Defense 
The complaint fails to state a claim within the jurisdiction of 
this Court. 
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Third Defense 
The United States is an indispensable party to this action but 
it cannot be joined as a party without the consent of Congress. 
Fourth Defense 
The action is, in substance and effect, against the United States 


and cannot be maintained without the consent of Congress. 
Fifth Defense 
The defendant is advised and believes that the allegations in 


paragraph 1 of the complaint are conclusions of law which do not re- 


quire answer and, therefore, those allegations are neither admitted 


nor denied 


0 
Defendant admits that he is the Secretary of the Interior of the 
United States, that his official residence is in the District of Columbia 
and that he is charged with the administration of the public lands of 
the United States and the laws pertaining to them. Defendant is without 
knowledge or information sufficient to form a belief as to the truth of 
the remaining allegations in paragraph 2 of the complaint. 


sua 
The defendant is advised and believes that the allegations in 
paragraph 3 of the complaint are conclusions of law which do not re- 
quire answer and, therefore, those allegations are neither admitted 


nor denied. 


IV 
Defendant admits the allegations in paragraph 4 of the com- 
plaint. 


V 
Defendant admits the allegations in paragraph 5 of the complaint 
except that defendant denies that by the decision of February 3, 1954, 
the Manager either recognized plaintiff's claim of a preference right 
to purchase section 22, T. 14N., R. 10 W., N.M.P.M., or declared 
plaintiff to be the purchaser of that section. 
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vi 
Defendant denies that on February 3, 1954, plaintiff was declared 
to be the purchaser of section 22, T. 14.N., R. 10 W., N.M.P.M. De- 
fendant admits that by February 3, 1954, plaintiff had done all acts re- 
quired of him by statute or regulation as preliminary steps toward the 
purchase of section 22, T. 14 N., R. 10 W., N.M.P.M. Defendant denies 
that plaintiff thereby acquired any rights to conplete the purchase of 
section 22 and defendant avers that under 43 C.F.R., Sec. 250.5, the 
Secretary of the Interior and his authorized subordinates retained the 
right to decline to sell the land and such right was exercised by the 
Secretary of the Interior. . 
vil 
Defendant admits the allegations in paragraph 7 of the complaint 
except that he avers that Bert Roundy appealed from the! decision re- 
jecting his bid to purchase section 22 and defendant avers that there 


was no decision declaring plaintiff to be the purchaser of section 22. 


Vi 
Defendant admits the allegations in paragraph 8 of the complaint 

but defendant denies that plaintiff had acquired any rights against the 
United States to purchase section 22. 


1D.4 
Defendant admits the allegations in paragraph 9 of the complaint. 


x 
Defendant admits the allegations in paragraph 10 of the complaint. 


XI 
Defendant admits the allegations in paragraph 1] of the com- 
plaint but defendant denies that plaintiff acquired any right against the 
United States to purchase any part of section 8, T. 14 N., R. 9 W., 
N.M.P.M. 


xt 
Defendant is advised and believes that the allegations in para- 
graph 12 of the complaint are matters of law which do not require 
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answer and, therefore, those allegations are neither admitted nor denied. 


xi 

Defendant denies that on February 3, 1954, plaintiff was declared 
to be the purchaser of any part of section 22, T. 14.N., R. 10W., N.M.P.M., 
and defendant avers that plaintiff was never declared to be the purchaser 
of any land in that section until, by decision dated January 31, 1955, he 
was declared to be the purchaser of the NW 1/4 and the W 1/2 NE 1/4, 
sec. 22, T. 14N., R. 10 W., N.M. P.M. 

Defendant is advised that the other allegations in paragraph 13 
of the complaint are matters of law which do not require answer and, 


therefore, those allegations are neither admitted nor denied. 


XIV 
Defendant is advised that the allegations in paragraph 14 of the 
complaint are matters of law which do not require answer and, there- 


fore, those allegations are neither admitted nor denied. 


XV 
Defendant admits that cash certificates have not been issued 
to the plaintiff.| Defendant denies the other allegations in paragraph 15 
of the complaint. 


XVI 
Defendint admits the allegations in paragraph 16 of the com- 
plaint. 


Xvi 
Defendant admits the allegations in the first two sentences in 
paragraph 17 of the complaint and defendant admits that the Manager 
denied plaintiff a hearing but defendant avers that plaintiff was accorded 
full hearings by the Director of the Bureau of Land Management and by 
the Deputy Solicitor of the Department of the Interior acting for the 
Secretary of the Interior pursuant to lawfully delegated authority. 


xvi 
Defendant avers that April 13, 1956, is the correct date of each 

of the decisions in New Mexico 09258 and 09259, copies of which are 
annexed to the complaint as Exhibits 3 and 4, respectively. 
Defendant admits the remaining allegations in paragraph 18 of 


the complaint. 


xIx 
Defendant admits the allegations in paragraph 19j)of the com- 
plaint but defendant avers that as to the land described in the applica- 
tion in New Mexico 09258 a mineral location was claimed as early as 
November 11, 1954, and as to the land described in the application in 
New Mexico 09259 a mineral location was claimed as early as Decem- 
ber 2, 1954. 


xx 

Defendant denies that prior to February 3, 1954, |the lands de- 
scribed in the applications in New Mexico 09258 and 09259 were not 
known to be valuable for minerals. Defendant admits the remaining 

allegations in paragraph 20 of the complaint. 


xXxI 
Defendant admits the allegations in the first two sentences in 
paragraph 21 of the complaint. Defendant denies that he’ has acted un- 
lawfully, arbitrarily, capriciously or otherwise in excess of his authority 
or violation of plaintiff's rights. Defendant is advised that the remaining 


allegations of paragraph 21 of the complaint are matters of law which 


do not require answer and, therefore, those allegations are neither ad- 


mitted nor denied. 
xxi 
Defendant denies the allegations in paragraph 22/of the com- 
plaint. 
XXII 
Defendant admits that plaintiff's attorney demanded an opportunity 
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to inspect the records pertaining to the proceedings identified as New 
Mexico 09258 and 09259 in the office of the Manager of the Land Office 
at Santa Fe, New Mexico, and that the demand was refused. Defendant 
admits that those records were sent to the Department of the Interior 
in Washington, but defendant denies that they were sent to the Depart- 
ment for the purposes alleged in paragraph 23 of the complaint or for 
any improper purpose whatsoever, and defendant avers that those 
records were sent to Washington for use in the regular course of busi- 
ness of the Department of the Interior. 

Defendant denies the other allegations in paragraph 23 of the 


complaint. 


XXIV 
Defendant denies the allegations in paragraph 24 of the com- 
plaint. 


WHEREFORE, having fully answered the defendant prays that 
judgment be entered for him and that the complaint be dismissed. 


/s/ Ralph S. Boyd 

Ralph S. Boyd 

Attorney, Department of Justice 
Room 2131, Department of Justice 
Attorney for Defendant 


[Certificate of Service] 


[Filed October 8, 1958] 


MOTION OF KERR-McGEE OIL INDUSTRIES, INC. 
FOR LEAVE TO INTERVENE AS A PARTY DEFENDANT. 


_FOR LEAVE TO INTERV ESS Se SS 

Kerr-McGee Oil Industries, Inc., a Delaware corporation with 
its main office and principal place of business at Kerr-McGee Building, 
Oklahoma City, Oklahoma, moves for leave to intervene. 

In support of the aforegoing motion applicant shows: 

1. The complaint herein prays for an order of this court 
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directing the defendant Fred A. Seaton to issue a cash certificate to the 
plaintiff covering: 
The Northwest Quarter (NW /4) and the West Half of the 
Northeast Quarter (W/E NE /4) of Section 22, Township 14 
North, Range 10 West, N. M. P. M., (and other lands), 
reserving only the oil and gas under said lands. 
2. This applicant is the owner of valid and existing mining 
claims covering all of the lands hereinabove described. The said mining 
claims were located, established and obtained on said lands pursuant 
to and in conformity with the applicable mining laws of the United States 
pertaining to the public domain. Under the said mining claims, this 
applicant has the full and absolute right to develop, mine, extract and 
remove all minerals and ores of whatsoever nature or sort (exclusive 
of oil and gas), and including uranium and all other fissionable materi- 
als found, discovered or located on said lands. 
3. The applicant's defense and the main action have questions 
of law and fact in common. 
There is annexed to this motion a copy of the answer applicant 
proposes to file. The applicant expressly reserves, however, the right 
to move for summary judgment and to move to dismiss the complaint 
herein. 
Respectfully submitted, 
KERR, CONN & DAVIS 


By /s/ Jack T. Conn 
jack T. Conn 


1400 Republic Building 
Oklahoma City, Oklahoma 


/s/ Wm. Amory Underhill 
Wm. Amory Underhill 


1625 K Street, N. W. 
Washington 6, D. C. 


District 7-0777 
Attorneys for applicant. 


[Filed October 8, 1958] 


ORDER GRANTING LEAVE TO INTERVENE AS A PARTY DEFENDANT 


Upon consideration of the motion of Kerr-McGee Oil Industries, 
Inc. for leave to intervene as a party defendant to the above entitled 
action, and the plaintiff and the defendant having noted hereon that they 
have no objection thereto, it is, by the Court, the 8th day of October, 
1958, 

Ordered that the motion of said Kerr-McGee Oil Industries, Inc., 
to intervene and be made a party defendant in the above entitled action 
be and the same is hereby, granted; it is further 

Ordered that the answer heretofore filed by the intervener- 
defendant to the complaint, a copy of which is attached to its motion to 
intervene, shall stand as and for the answer of the said Kerr-McGee 
Oil Industries, Inc., to the complaint in the above described action. 


/s/ David A. Pine 
JUDGE 


[Filed October 9, 1958, as amended November 17, 1959] 


ANSWER OF INTERVENER KERR-McGEE OIL INDUSTRIES, INC. 
FIRST DEFENSE 
The complaint fails to state a cause of action upon which relief 


may be granted. 


SECOND DEFENSE 
1. Intervener denies each and every allegation and averment 
contained in paragraph 1 of the complaint. Intervener admits this 
court has jurisdiction to determine that the complaint is not maintain- 
able. 
2. Intervener admits the allegations recited in paragraph 2 of 
the complaint. 
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3. Intervener admits the allegations of paragraph 3 of the com- 
plaint save that it denies that the action arises under the Fifth Amend- 
ment of the Constitution of the United States. 

4. Intervener admits paragraph 4 of the complaint, save and 
except it is without knowledge or information sufficient to form a be- 
lief as to the truth of the averment that the land was determined to be 
suitable for disposal at public sale and that such application was allow- 
able. A true and correct copy of the application for public sale under 
application number N. M. 09258 is hereto attached and marked inter- 
vener's Exhibit "1," and a true and correct copy of the notice for 
publication - public sale - pertaining thereto is hereto attached and 
marked intervener's Exhibit ''2." | 

5. Intervener is without knowledge or information sufficient to 


form a belief as to the truth of the averment recited in paragraph 5 of 


the complaint, save that it admits that under date of February 3, 1954, 
the manager of the Bureau of Land Management entered a decision re- 
citing that plaintiff asserted a preference right and met the high bid 
and submitted evidence of ownership of adjoining land, a true and cor- 
rect copy of said decision is hereto attached and marked intervener's 
Exhibit "3." 
6. Intervener denies each and every averment and allegation 
contained in paragraph 6 of the complaint. 
7, Intervenor admits the allegations recited in paragraph 7 of 
the complaint except to the extent that the same may be modified by 
the order of the Bureau of Land Management dated October 14, 1954, a 
true and correct copy of which is attached hereto and marked inter- 
vener's Exhibit "4." 
8. Intervener denies each and every allegation and averments 
recited in paragraph 8 of the complaint. 
9, 10, 11. With reference to paragraphs 9, 10 and/11 of the 
complaint the intervener is without knowledge or information sufficient 
to form a belief as to the truth of the averment therein recited. 
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12. With reference to paragraph 12 of the complaint, inter- 
vener admits that the Atomic Energy Act of 1954 was amendatory of 
the Atomic Energy Act of 1946 but denies each and every averment 
contained in said paragraph relating to the construction thereof and 
specifically denies that the Atomic Energy Act of 1954 revoked the 
power and authority of the defendant herein, Fred A. Seaton, Secre- 
tary of the Interior, or his predecessors in office, to deny the sale of 
any public land known to be valuable for minerals, including uranium 
and other fissionable source materials. 

13. Intervener denies all of the averments and allegations re- 
cited in paragraph 13 of the complaint. 

14. With reference to paragraph 14 of the complaint, this in- 
tervener is without knowledge or information sufficient to form a belief 
as to the truth of the averments therein recited. 

15. With reference to paragraph 15 of the complaint, the in- 
tervener denies all of the averments and allegations contained therein 
pertaining to public sale number N. M. 09258, save and except it admits 


that a cash certificate has not been issued unto plaintiff and with ref- 


erence to the averments and allegations recited in said paragraph re- 
lating to public sale number N. M. 09259 intervener is without knowl- 
edge or information sufficient to form a belief as to the truth of those 
averments. 

16. Intervener admits the allegations and averments recited 
in paragraph 16 of the complaint and attaches hereto a true and correct 
copy of the letter of the Manager of the Bureau of Land Management 
dated May 17, 1955, the same being identified as intervener's Exhibit 
5.1 

17. Intervener admits it protested the sale of the land de- 
scribed in public sale number N. M. 09258 as recited in paragraph 17 
of the complaint and with reference to the remaining averments and 
allegations recited in said paragraph 17, the intervener is without 
knowledge or information sufficient to form a belief as to the truth of 


those averments. 
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18. Intervener admits that Exhibits 3, 4, 5, 6 and attached 
to the complaint are true and correct copies of the instruments de- 
scribed therein and with reference to the remaining averments and 
allegations, intervener is without knowledge or information sufficient 
to form a belief as to those averments. 

19. Intervener is without knowledge or information sufficient 
to form a belief as to the truth of the averments recited in paragraph 
19 of the complaint. 

20. In answer to the averment in paragraph 20 of the complaint. 
intervener denies each and every allegation and averment recited there- 
in pertaining to the lands first hereinabove described. With reference 
to the averments and allegations in said paragraph pertaining to the 
W st Half (W/2) of Section 8, Township 14 North, Range 9 West, 
N.M.P.M., intervener is without knowledge or information sufficient to 
form a belief as to the truth of such averments. In further answer 
thereto, with reference to the Northwest Quarter (NW/4) and the West 
Half of the Northeast Quarter (W/2 NE/4) of Section 22, Township 14 
North, Range 10 West, the intervener asserts that said land was known 
to be mineral in character and prospectively valuable for minerals 
at all times on and subsequent to September 23, 1952. 


21. In answer to paragraph 21 of the complaint, intervener 


denies each and every allegation and averment contained therein 
pertaining to public sale number N. M. 09258. As to the averments 
and allegations in said paragraph pertaining to public sale number 
N. M. 09259 (W/2 of Sec. 8), intervener is without knowledge or 
information sufficient to form a belief as to the truth of such aver- 
ments. 
22. Intervener denies each and every allegation and averment 
recited in paragraph 22 of the complaint. 
23. Intervener is without information or knowledge sufficient 
to form a belief as to the truth of the averments recited in paragraph 
23 of the complaint, save that it specifically denies the last two sen- 


tences of said paragraph. 
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24. Intervener denies each and every allegation and averment 


recited in paragraph 24 of the complaint. 


THIRD DEFENSE 
That it is the owner of an undivided eighty-five (85%) per cent 
interest in and to valid and subsisting mining claims covering and 


pertaining to the following described lands situated in McKinley County, 


State of New Mexico, to wit: 
‘The Northwest Quarter (NW/4) and the West Half 

of the Northeast Quarter (W/2 NE/4) of Section 22, 

Township 14 North, Range 10 West, N. M. P. M.” 
That defendant and those under whom it claims said interest located 
said mining claims pursuant to the applicable laws of the United States 
and has pursuant to law performed all things necessary and requisite 
to the validation and subsistence of said mining claims and that de- 
fendant is entitled to the exclusive possession and enjoyment of said 


lands by reason of its ownership of said mining claims as aforesaid. 


FOURTH DEFENSE 
If the complaint recites a claim upon which relief can be granted, 
the claim so stated is an action for specific performance against the 
United States of America. Said claim cannot be maintained in absence 
of the indispensable party, to wit: the United States of America. The 
United States of America may not be sued upon such claim absent its 


consent; and it has not so consented. 


FIFTH DEFENSE 

All of Section 22, Township 14 North, Range 10 West, N.M.P.M, 
was known to be mineral in character and prospectively valuable for 
minerals (exclusive of oil and gas) at all times subsequent to September 
23, 1952. Under the applicable laws of the United States, the Secretary 
of Interior was and is without authority or jurisdiction to sell said 
lands to anyone or to issue a cash certificate thereon unto this plaintiff 
covering any part of the lands in said section. 
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SIXTH DEFENSE 
The pertinent regulations of the Secretary of Interior provide, 
in part: 
"Effect of application. The filing of an application in 
conformity with the regulations in this part will hot segregate 
the lands applied for from other application under the public 
land laws, or defeat a prior valid right initiated under any 
such law. However, until the issuance of a cash (certificate, 
the authorized officer may at any time determine that the 
lands should not be sold, the applicant or any bidder has no 
contractual or other rights as against the United States, and 
no action taken will create any contractual or other obligation 
of the United States." (43 C. F. R., § 250.5) 
A cash certificate has not been issued unto plaintiff and/that under the 


said regulations, plaintiff has no legal or equitable interest in or to 


the lands described in the prayer of his complaint. 


SEVENTH DEFENSE 
Intervener urges on its own behalf each and every defense as- 
serted by the defendant Fred A. Seaton in his answer herein. 
Respectfully submitted, 
KERR, CONN & DAVIS 


By /s/ Jack T. Conn 


Jack T, Conn 
1400 Republic Building 
Oklahoma City, Oklahoma 


/s/ Wm. Amory Underhill 


Wm. Amory Underhill 
1625 K Street, N. Wi 
Washington 6, D. C. 


District 7-0777 


Attorneys for intervener 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 


BUCK WILLCOXSON, ) 
Plaintiff ) 


es ) CIVIL ACTION NO, 972-59 
UNITED STATES OF AMERICA ) 
Defendant ) 


DOCKET ENTRIES 


Proceedings 
Deposit for cost by Transferred from District of New 
Mexico, Albuquerque 
Complaint, appearance (Counsel notified) 
Summons, copies (-) and copies (-) of Complaint issued. 


Docket entries of Alburquerque, New Mexico Court filed 
to date: 1958 
Dec. 10 Complaint of pltff. App. Wilmer & Broun & Rodey, 

Dickason, Sloan, Akin & Robb. Filed. 


Dec. 16 Summons issued. 


1959 
Jan. 14 Motion of pltff. to stay proceedings, filed. 


Feb. 13 Answer of deft. to complaint. App. James A. Berland, 
Joseph R. McNeany. c/m 2-13-59, filed. 


Mar. 27 Order transferring case to the United States District 
Court for the District of Columbia. | Rogers, J. 


Calendared (N) 
Appearance of Ralph S. Boyd as atty. for deft. (N/AC), filed. 
Called  Youngdahl, J. 

First notice under Rule 13 


Consent order consolidating C.A. 1492-59 with C.A. 972-59 
and C.A. 2029-58; placing C.A. 972-59 and C.A. 2029-58 on 
calendar in same position as C.A. 1492-59; extending filing 
of Certificate of Readiness in C.A. 972-59 C.A. 2029-58 
until such time as one is filed in C.A. 1492-59; (original 
filed in 1492-59); Rule 13 suspended in C.A. 972-59. 

(N) Keech, J. 
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Proceedings 


Called Assistant Pretrial Examiner 
First notice under Rule 13 


Motion of BuckWillcoxsonfor summary judgment, statement 
of facts, P&A, c/m 11-4-60 MLC. 11-4-60, filed. 


Stipulation of counsel extending time for U..S.A. to file 
answer to motion for summary judgment to and including 
1-16-61. (Orig. in C.A. 1492-59). filed. 


Stipulation of counsel extending the time to file opposition 
to motion for summary judgment to & including 3-3-61 
(original filed in C.A. 1492-59) filed. 


Stipulation extending time for U.S. to file opposition to 
motion for summary judgment to and including 3/ 31/61 
(Orig. filed in C.A. 1492-59) 


Stipulation extending time for defts. to oppose pltf's. motion 
for summary judgment until 4/7/61 (Original filed in 
C.A. 1492-59) 


Stipulation in re: Exhibits #1 thru #58 (Original filed 
C.A. 1492-59) 


Counter statement of the United States of America to motion 
of Buck Willcoxson for summary judgment; P&A c/m 4/6/61 
(Original filed in C.A. 1492-59) 


Motion of Kerr-McGee Oil Industries, Inc., for summary 
judgment; Statement; P&A; c/m 4/6/61. Filed. 


Motion of the United States of America for summary judg- 
ment; P&A; Statement; c/m 4/6/61; M.C. 4/6/61 (Original 
filed in C.A. 1492-59) 


Stipulation of counsel extending time for pltf. to file opposi- 
tion to motions for summary judgment to and including 
5/15/61 (Original filed in C.A. 1492-59) 


Memorandum of pltff. in reply to opposition to motion for 
summary judgment & opposition of pltff. to motion for 
summary judgment; c/ser 5-17-61 (Original filed in 1492-59) 
filed. 


Response of U.S.A. and Udall in opposition to motion for 
summary judgment; c/m 6-15-61. (Filed in C.A. 1492-59) filed. 
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Proceedings 


Motions for summary judgment argued and taken under 
advisement; (Rep. J. Rawls) McGuire, J. 


Appearance Donald R. Jolliffe, atty. for deft. (AC/N) filed. 


Memorandum of Opinion granting motion of United States 
for summary judgment. (N) (Original filed in/C.A. 1492-59) 
McGuire, J. 


Order denying motion of deft. Buck Willcoxson for summary 
judgment and granting motion of U.S.A. for summary judg- 
ment; C.A. 2029-58 dismissed with prejudice, C.A. 972-59 
dismissed with prejudice and dismissing wit! prejudice the 
cross-claim of Willcoxson against Kerr- McGee Oil Industries; 
Buck Willcoxson enjoined; and that claims of Kerr-McGee 

Oil Industries, deft. in C.A. 1492-59 are not |mature for 
judicial determination as against the U.S. (signed 8-3-61) 

(N) (Original filed in C.A. 1492-59) McGuire, J. 


Notice of Appeal of pltff; Copy mailed to Ralph Boyd; Deposit 
by Pickering $5.00. 


Cost bond on appeal by pltff. in the sum of $250.00 with The 
Travelers Indemnity Co. approved and filed. 


Record on Appeal delivered to U.S. Court of Appeals, Deposit 
by John H. Pickering $1.10. 


Receipt from U.S. Court of Appeals for original papers. Filed. 


[ Filed December 16, 1958] 


COMPLAINT 

1. This is an action for money damages for loss of property caused 
by the negligent or wrongful acts or omissions of employees of the Govern- 
ment while acting within the scope of their offices, under |circumstances 
where the United States, if a private person, would be liable to the plaintiff 
in accordance with the law of the place or places where the acts or om- 
issions occurred. This Court has jurisdiction of this proceeding pursuant 
to the provisions of the Federal Tort Claims Act (28 U.S.C. 1346(b) and 
28 U.S.C. 1402(b)). The matter in controversy exceeds $10,000.00, ex- 
clusive of interest and costs. 
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2. Plaintiff is and at all times material hereto has been a citizen 
and a resident of the State of New Mexico and of the United States. Plain- 
tiff has been a rancher and has resided within the State of New Mexico for 
approximately thirty years. 

3. The Bureau of Land Management of the United States Depart- 
ment of the Interior at all times material hereto was a Federal Agency, 
and all of its employees involved in the activities described in the Com- 


plaint were employees of the Government and were acting within the scope 


of their offices or employment within the meaning of 28 U.S.C. 2671. 

4. The matter at controversy is the subject of a pending action 
brought by the plaintiff against Fred A. Seaton, individually and as 
Secretary of the Interior, Civil Action No. 2029-58 in the United States 
District Court for the District of Columbia. This suit is ancillary to the 
District of Columbia action and is filed at this time to prevent the running 
of the statute of limitations under the Federal Tort Claims Act (28 U.S.C. 
2401) pending the final determination of that action. 

5. This action arises under Section 2455, Revised Statutes, as 
amended (43 U.S.C., Section 1171), having to do with the sale of public 
lands at public auction, and under 28 U.S.C. 1346(b). 

6. On or about September 23, 1952, plaintiff filed an application, 
New Mexico 09258, requesting that all of Section 22, Township 14 North, 
Range 10 West, of the New Mexico Principal Meridian, be ordered into 
market and sold at public auction under Section 2455, Revised Statutes, 
as amended. On September 11, 1953, after ascertaining that such land 
was suitable for disposal at public sale and that such application was 
allowable, the Manager of the Bureau of Land Management at Santa Fe, 
New Mexico (hereinafter called the Manager), issued an ORDER FOR 
PUBLIC SALE (New Mexico 09258). Thereafter plaintiff was ultimately 
declared to be the purchaser of the Northwest Quarter and the West 
Half of the Northeast Quarter of the said Section 22 by decision of the 
Manager dated January 31, 1955. 
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7. On January 31,1955, when plaintiff was declared to be the 
purchaser of the aforesaid NW 1/2 and W1/2NE1/4 of Section 22 under 
public sale New Mexico 09258 by the aforesaid decision of January 31,1955, 
plaintiff had complied with the requirements of the pertinent statute, 
Section 2455, Revised Statutes, as amended, and the regulations thereunder, 
43 CFR, Part 250, had done all that he was required to do f 
order to purchase such NW 1/2 and W1/2NE1/4, and nothing further 
remained to be done by him in that connection. 

8. On or about September 23, 1952, plaintiff filed an application, 
New Mexico 09259, requesting that all of Section 8, Township 14 North, 
Range 9 West, of the New Mexico Principal Meridian, be ordered into 
market and sold at public auction under Section 2455, Revised Statutes, 
as amended. On September 10, 1953, after ascertaining that such land 
was suitable for disposal at public sale and that such application was 
allowable, the Manager issued an ORDER FOR PUBLIC SALE (New Mexico 
09259). Thereafter plaintiff was declared to be the purchaser of the West 
Half of Section 8 under public sale New Mexico 09259 by decision of the 
Manager, dated February 17, 1954. 

9. On February 17, 1954, when plaintiff was declared to be the 
purchaser of such W1/2 of Section 8 under public sale New, Mexico 09259 
by the aforesaid decision of February 17, 1954, plaintiff had complied 
with the requirements of the pertinent statute, Section 2455, Revised 
Statutes, as amended, and the regulations thereunder, 43 CFR, Part 250, 
had done all that he was required to do thereunder in order, to purchase 
such W1/2 of Section 8, and nothing further remained to beidone by him 
in that connection. 

10. Thereafter the Manager of the Bureau of Land Management 
Office at Santa Fe, New Mexico, negligently and wrongfully failed to issue 
the cash certificates in New Mexico 09258 and New Mexico 09259. 


hereunder in 
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11. By letter dated May 10, 1955, the attorney for plaintiff in- 
formed the Manager that there were several prospectors prospecting for 
uranium on the lands which plaintiff had purchased under public sales 
New Mexico 09258 and New Mexico 09259 and asked what rights plaintiff 
had to prevent such prospecting. Ina reply dated May 17, 1955, the 
Manager stated that it appeared that plaintiff had no right to prevent 
prospecting as cash certificates had not issued, and the Manager advised 
that action "on these two applications has been suspended pending receipt 
of a report from the Lands and Minerals Officer as to the mineral char- 
acter of the land." 

12. After the plaintiff had done all that he was required to do in 
order to purchase under public sales New Mexico 09258 and 09259 and 
had been declared the purchaser under those sales, he was entitled to 
cash certificates for those lands, and it was the clear ministerial duty 
of the Manager to issue such cash certificates. In failing to issue such 
cash certificates after January 31, 1955, as to the land in Section 22 and 
after February 17, 1954, as to the land in Section 8, the Manager was 
not exercising due care in the execution of his duties and he thereby 
caused plaintiff a loss of property by such negligent and wrongful acts 
or omissions. 

13. Thereafter, the Manager, continuing his negligent and wrongful 
acts and omissions, purported to set aside both sales. Thereafter, in 
order to exhaust his administrative remedies plaintiff appealed the 
negligent and wrongful actions of said employees of the Government to 
other employees of the Government, to-wit: the Director of the Bureau 
of Land Management and ultimately the Secretary of the Interior. The 
said Director and, finally, the Secretary of the Interior continued and 
affirmed the negligent and wrongful acts and omissions of the Manager 
by ratifying and approving his acts in failing to fulfill his ministerial 
duty to issue the cash certificates and negligently and wrongfully pur~- 
porting to set aside both sales. The decision of the Secretary in that 
regard was dated December 17, 1956. 
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14. As a proximate result of the negligent and wrongful acts and 
omissions of said employees of the Government acting within the scope 
of their employment for a federal agency, plaintiff has been damaged in 


the sum of SIX MILLION DOLLARS ($6,000,000.00). 
WHEREFORE, plaintiff prays judgment against the 


defendant in 


the sum of SIX MILLION DOLLARS ($6,000,000.00), plus costs. 


WILMER & BROUN 


616 TRANSPORTATION BUILDING 


WASHINGTON 6, D.C. 


and 


RODEY, DICKASON, 
& ROBB 

P.O. BOX 558 

ALBUQUERQUE, NE 


SLOAN, AKIN 


W MEXICO 


By: /s/ Robert D. Tasebert 


Attorneys for Plaintiff 


[ Filed February 13, 1959] 
ANSWER OF THE DEFENDANT 
First Defense 
The complaint fails to state a claim within the juri 
this court. 


Second Defense 
The action is premature. 
Third Defense 


sdiction of 


The complaint fails to state a claim upon which relief can be 


granted against this defendant. 
Fourth Defense 


The acts of which plaintiff complains were governmental in their 


nature and, therefore, are not and cannot be tortious or th 
of liability on the part of the defendant. 


e foundation 
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Fifth Defense 
The complaint fails to state a claim upon which a private citizen 
would be liable to plaintiff under applicable law. 
Sixth Defense 
The complaint shows on its face that the action of which plaintiff 
complains, was taken in the performance of discretionary functions pur- 
suant to law. 
Seventh Defense 
I 
The defendant is advised and believes that the allegations in 
paragraph 1 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 
au 
The defendant is without knowledge or information sufficient to 
form a belief as to the truth of the allegations in paragraph 2 of the com- 
plaint. 
im 
The defendant is advised and believes that the allegations in par- 
agraph 3 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 
IV 
The defendant admits that there is pending in the United States 
District Court for the District of Columbia an action entitled Buck 
Willcoxson v. Fred A. Seaton, Individually and as Secretary of the Interior, 
identified as Civil Action No. 2029-58, and defendant avers that in that 
action the plaintiff seeks an order of the court commanding the Secretary 
of the Interior to issue or to cause to be issued to the plaintiff cash 


certificates for the lands described in paragraphs 7 and 8 of the complaint 
in this action as those as to which plaintiff herein was declared to be the 
purchaser. The defendant is without knowledge or information sufficient 
to form 2 belief as to the truth of the remaining allegations in paragraph 

4 of the complaint. 
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Vv 
The defendant is advised and believes that the allegations in 

paragraph 5 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 
VI 
The defendant admits the allegations in paragraph |6 of the complaint. 
vu 
The defendant admits the allegations in paragraph |7 of the complaint. 
vi 
The defendant admits the allegations in paragraph |8 of the complaint. 
10.4 
The defendant admits the allegations in paragraph'9 of the complaint. 
x 

The defendant admits that the Manager of the Land Office refused 
to issue to plaintiff cash certificates in New Mexico 09258 and New Mexico 


09259. Defendant denies that in so refusing the Manager acted negligently 
or wrongfully. 


XI 
The defendant admits the allegations in paragraph 11 of the com- 
plaint. 
xm 
The defendant is advised and believes that the all ons in par- 
agraph 12 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 
xm 
The defendant admits that the Manager declared the sales to be 
null and void and ordered them cancelled but defendant denies that, in 
doing so, the Manager acted negligently or wrongfully. Defendant denies 
that either the Director of the Bureau of Land Management or the Secretary 
of the Interior acted negligently or wrongfully in affirming and sustaining 
the decisions and actions of the Manager. 
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xIV: 

The defendant denies the allegations in paragraph 14 of the com- 
plaint. 

WHEREFORE, having fully answered the defendant prays that 
judgment be entered denying the plaintiff any relief against the defendant 
and that the complaint be dismissed. 

/s/ James A. Borland 


United States Attorney for the 
District of New Mexico 


/s/ Joseph R. McNeany 
Assistant United States Attorney 


[ Filed March 27, 1959] 


ORDER TRANSFERRING CASE TO 
THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


The attorneys for the parties to this action having represented 
to the Court that the convenience of the parties and witnesses in this 
action will be served by the transfer of this action to the United States 
District Court for the District of Columbia, and 

It appearing to the Court from the record on file in this action 
that the case is connected with and related to the action Buck Willcoxson 
vy. Fred A. Seaton, Individually and as Secretary of the Interior, Civil 
Action No. 2029-58, in the United States District Court for the District 
of Columbia, and 

It appearing to the Court that the interests of justice would be 
served by having the two cases considered and decided by the same 
court, and 

It appearing to the Court that the parties have agreed to the 
transfer of this action to the United States District Court for the District 
of Columbia and that the United States, by its attorney of record in this 
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action, has waived and, by his consent endorsed hereon, does hereby 
waive any and all objections to the venue of the United States District 


Court for the District of Columbia; 
It is, therefore, this 27th day of March, 1959, 


ORDERED that this action be transferred to the United States 
District Court for the District of Columbia in accordance with the pro- 
visions of Title 28 U.S.C. sec. 1404 (a) and the Clerk of this Court is 


hereby ordered and directed to transmit the entire record 


on file in 


this action to the United States District Court for the District of Columbia 

in accordance with the applicable procedures for the transfer of actions 

from one United States District Court to another. 
cer, 


eas ee 
RS Upper 


i & 
United States District Judge 


We consent to the entry of 
the foregoing order. 


WILMER & BROUN and 
RODEY, DICKASON, SLOAN, AKIN & ROBB 


By /s/ John D. Ross 
Attorney for Plaintiff 


/s/ James A. Borland 
Attorney for Defendant 
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[ Filed June 30, 1961] 


Memorandum 

This case involves three actions which were consolidated by 
the Court December 18, 1959, since all are based upon the same facts. 

In Willcoxson v. Udall (C.A. 2029-58) plaintiff seeks a declaratory 
judgment and injunctive relief pertaining to public land sale 09258 N.M. 
with reference to the NW/4 and the W/2 NE/4 of Section 22, Township 
14 North, Range 10 West, N.M.P.M. and public land sale 09259 N.M. 
with reference to the W/2 of Section 8, Township 14 North, Range 10 
West, N.M.P.M. Plaintiff prays judgment of the court declaring cancella- 
tions of the above described public land sales to be unlawful and for 
further injunctive order directing the defendant to set aside his can- 
cellations of the said sales and to issue appropriate cash) certificates 
to plaintiff. 

Kerr-McGee Oil Industries, Inc. is an intervener/in the above 
action. It asserts that it is the owner of an undivided eighty-five (85%) 
per cent in and to valid and subsisting mining claims on the lands in- 
volved in public sale 09258 N.M. (N.W./4 and W/2 NE/4, |Section 22, 
Township 14 North, Range 10 West, N.M. P.M.) and that plaintiff has no 
right, title or interest in and to said land. 

On December 10, 1958, Willcoxson filed action styled Willcoxson 
v. United States of America (Civil Action 972-59) seeking judgment against 
the United States in the sum of six million dollars arising out of the 
asserted illegal action setting aside the above described sales. That 
action was filed in Albuquerque, New Mexico, in the United States District 
Court, for the District of New Mexico. The action has been transferred 
here by stipulation of plaintiff and defendant. 

In United States of America v. Buck Willcoxson and Kerr-McGee 
Oil Industries, Inc. (Civil Action 1492-59) plaintiff asks declaratory jud- 
ment adjudging the defendant Willcoxson has no rights against the United 
States in the actions hereinabove described and that Willcoxson be en- 
joined from prosecuting any litigation against the United States for the 
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purpose of asserting or enforcing any rights claimed by the defendant 


Willcoxson. Kerr-McGee is a defendant in that action and it asserts 
therein that it is the owner of an undivided eighty-five (85%) per cent 
interest in and to valid and subsisting mining claims covering the NW/4 
and the W/2 NE/4 of Section 22, Township 14 North, Range 10 West, 
N.M.P.M., involved in public land sale 09258. 

By cross-claim Willcoxson asserts the lands were not subject 
to location under the mining laws of the United States inasmuch as 
Willcoxson had previously made a valid entry and purchased said lands. 

Since Civil Action 1492-59 is dispositive of Civil Action Nos. 
2029-58 and 972-59 and the fundamental question of law is the same, 
the Court's opinion is perforce and in the circumstances directed solely 
to that litigation. 

The motion of the United States for summary judgment is granted. 
This action takes care of the motion of the defendant Kerr-McGee Oil 
Industries, Inc. directed to the same end, and as has been said, disposes 
of Civil Action 972-59 and 2029-58. As to the petition of Kerr-McGee 
for a declaratory judgment, the Court concludes in the circumstances 
that its alleged claims are not mature for judicial determination. 

In the Court's view the matter comes down to a very simple 
question of law. The defendant takes the position that he is the holder 
of the equitable interest to the land in question, since he states that he 
has done all that he is required by law to do to purchase the land and, 
therefore, he has a "right" to the so-called cash certificates to perfect 
his title. 

This is a fatal assumption. The very application filed (Ex. 1) 
specifically states that he "requests that the public land . . . be ordered 
into market and sold at public auction under Section 2455, Revised 
Statutes, as amended (43 USC sec. 1171) and the regulations thereunder 
(43 CFR Part 250)." The statute reads as follows: 

"Notwithstanding the provisions of section 678, 212, 321, 

662, and 945 of this title, it shall be lawful for the Secretary 

of the Interior to order into market and sell at public auction, 
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at the land office of the district in which the land is situated, 

for not less than the appraised value, any isolated or disconnected 
tract or parcel of the public domain not exceeding one thousand 
five hundred and twenty acres, which, in his judgment, it would 

be proper to expose for sale after at least thirty days’ notice by 
the land office of the district in which such land may be situated: 
Provided, That for a period of not less than thirty days after the 
highest bid has been received, any owner or owners of contiguous 
land shall have a preference right to buy the offered lands at such 
highest bid price, and where two or more persons apply to exercise 
such preference right the Secretary of the Interior is authorized 
to make an equitable division of the land among such applicants, 


but in no case shall the adjacent and owner or owners be re- 


quired to pay more than three times the appraised price..." 
[Emphasis supplied] 
Section 250.5 (43 C.F.R. 250.5 ) of the regulations reads: 


"Effect of application: The filing of an application in con- 
formity with the regulations in this part will not segregate the 
lands applied for from other application under the public land 
law or defeat a prior valid right initiated under such law. However, 
until the issuance of the cash certificate the authorized officer 
may at any time determine that the lands should not be sold. The 
applicant or any bidder has no contractual or other rights as 
against the United States and no action taken will|create any 
contractual or other obligation of the United States." 

[ Emphasis supplied] 
This regulation is binding and as stated may be exercised by the United 
States without the incurring of any liability. When he made the application, 
the defendant expressly made it with the understanding that it and other 
appropriate regulations covered in the same Part would govern. 
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Apart from this, he is also the victim of his own tour de force, 
because while he insists that regulation 250.12(c) be applied in his favor, 
he seeks to avoid the applicability of 250.5. 

The basic cases which he cites in support of his position (Wyoming 
v. United States, 255 U.S. 489 (1921); Payne v. Central Pac. Ry., 255 U.S. 
228 (192); Payne v. New Mexico, 255 U.S. 367 (1921); Santa Fe Pac. R.R. 
v. Fall, 259 U.S. 197 (1922)) can all be distinguished inasmuch as they 
relate to rights previously vested as a consequence of congressional 
action and therefore conclusive in character, with no power in the Secretary 
to invalidate or negate when the requirements of the statute are complied 
with. This is an important and controlling distinction since the defendant 
is proceeding under 43 U.S.C. 1171, a statute which places discretion 
in the Secretary and with no antecedent vesting. 

See generally Union Oil Company of California v. Udall, No. 15918, 
U.S. Court of Appeals, D.C. Cir., decided March 23, 1961, and cases 
therein cited. 

Order accordingly. 

/s/ Matthew F. McGuire 
United States District Judge 
June 28, 1961 


[Filed August 5, 1961] 
JUDGMENT 
These consolidated actions came on for hearing upon the motions 
of the several parties for summary judgment and, it appearing that there 


is ngeenuine issue of material fact, it is, by the Court, this 3rd day of 
August, 1961, 

ADJUDGED, ORDERED AND DECREED: 

1. That the motion by Buck Willcoxson be, and hereby is, denied; 

2. That the motion by the United States of America be, and hereby 
is, granted; 
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3. That the action entitled Buck Willcoxson v. Stewart L. Udall, 
C.A. No. 2029-58, be, and hereby is, dismissed with prejudice; 

4, That the action entitled Buck Willcoxson v. United States of 
America, C.A. No. 972-59, be, and it hereby is, dismissed with prejudice; 

5. That Buck Willcoxson has no rights of any kind as against 
the United States of America, its officers or agents by reason of the 


transactions, occurrences and events alleged in the pleadings in these 


actions; 
6. That Buck Willcoxson, his agents, attorneys, representatives, 
successors and all other persons claiming under him, be, and they 
hereby are, permanently enjoined from instituting or prosecuting any 
litigation against the United States of America or any of its officers, 
agents or employees or any person claiming under the United States for 
the purpose of asserting or enforcing any right which has been or could 
be claimed by Buck Willcoxson by reason of the transactions, occurrences 
and events alleged in the pleadings in these actions; 
7. That the claims of Kerr-McGee Oil Industries, Inc., a de- 
fendant in C.A. No. 1492-59, are not yet mature for judicial determination 
as against the United States; and 
8. That the cross-claim filed by Buck Willcoxson against his 
co-defendant, Kerr-McGee Oil Industries, Inc., in C.A. No. 1492-59, 
be, and it hereby is, dismissed with prejudice. 


/s/ Matthew F. McGuire 
United States District Judge 


No objection as to form: 


/s/ John H. Pickering 
Attorney for Buck Willcoxson 


/s/ Wm. Amory Underhill 
Attorney for Kerr-McGee Oil 
Industries, Inc. 
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[ Filed October 2, 1961] 


NOTICE OF APPEAL 
Notice ig hereby given this 2nd day of October, 1961, that Buck 
Willcoxson hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the judgment of this Court entered 
in these consolidated actions on August 5, 1961. 


/s/ John H. Pickering 

John H. Pickering 

Attorney for Appellant, Buck 
Willcoxson 

616 Transportation Building 

Washington 6, D.C. 
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UNITED STATES OF AMERICA 
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___No. 16715 ___ 
BUCK WILLCOXSON, 
Vv. 
UNITED STATES OF AMERICA, 


Appellant, 


Appellee. 


Appeals From The United States District Court 
For The District Of Columbia 


JOHN H. PICKERING 
Of Counsel: MAX O. TRUITT, Jr. 
WILMER & BROUN THOMAS G. WATKINSON 
616 Transportation Building 616 Ee i i ep Building 
Washington 6, D. C. Washington 6, D. C. 
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(i) 
QUESTION PRESENTED 


Whether in 1956 the Government had authority to 
cancel public land sales held in 1953 solely because, as 
of the date of cancellation, documents called cash cer+ 
tificates (which are documents evidencing the equitable 
title of a purchaser) had not been issued, where: the 
sales were regular and were held in full compliance 
with applicable law and regulations; appellant had exer- 


cised a statutory preference right to buy the lands and 
| 


had paid the purchase price in 1953; and, long prior ta 
the cancellation, appellant had otherwise done all that |he 
was required to do to purchase the lands, had been duly 
declared to be the purchaser of the lands, and had been 
advised that cash certificates would be issued to him. 


QUESTION PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
Introduction 
The Applications for Sale 
The Sale of Section 8 (N.M. 09259) 
The Sale of Section 22 (N.M. 09258) 


The Regularity of the Sale Proceedings 


Subsequent Proceedings 


STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT . 
ARGUMENT: 
I. Willcoxson is the Equitable Owner of the Lands 


A. When Willcoxson paid for the lands in 1953, 
he became the equitable owner under the rule 
.governing when equitahle title vests in cash 
sales of the public domain 


When Willcoxson had done all that he was 
required to do by February of 1954, he 
acquired equitable title under another long 
settled principle ererne: disposals of the 
public domain ; E 


When Willcoxson exercised his preference 
right to buy the lands in November and 
December of 1953, the public sale statute 
awarded them to him : Fe 


The public sale regulations incorporate the 
foregoing i pas and ica aune Willcoxson‘s 


rights 


(iv) 


Section 250.5 of the Public Sale Regulations 
Provides No Basis for Depye Willcoxson's 
Vested Rights 


A. Section 250.5 Deals Only with the Effect of 
Applications — It Does Not Apply Once Sales 
Have Been Authorized and Held : : 


The Regulation is Invalid as Applied to Cancel 
The Sales and It Cannot be Sustained by 
Invoking the Secretary's Discretion 


In Any Event, the Government is Precluded from 
Canceling the Sales Because of the Delays, 
Mistakes and a ona of Its Officers in Beeoner ee 
Them : : 


A. In this Litigation the United States and Its 
Officers are Subject to Equitable Considerations, 
Especially since the Controversy is Essentially 
Between Private Parties — Willcoxson and Kerr- 
McGee 


The Facts Bring this Case Squarely Within the 
Equitable Principle that a Claimant of Public 
Lands is Not to be Prejudiced Because of the 
Delays, Mistakes and Neglect of the Land 
Officers, Particularly where the Result Favors a 
Subsequent Claimant 4 


CONCLUSION 
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BRIEF FOR APPELLANT 


2 
JURISDICTIONAL STATEMENT 


These are consolidated appeals from identical judgments granting 
the Government's Motion for Summary Judgment in three cases consoli- 
dated in the court below. All three actions arise out of the sales of certain 
public lands in New Mexico under the public sale statute, Rev. Stat. § 2455 
as amended, 43 U.S.C. § 1171, and the subsequent cancellation of those 


1 
sales. 


Number 16713 is an appeal from the judgment of the District Court 
in Civil Action No. 1492-59 (J.A. 198). That action was brought by the 
United States against Willcoxson and Kerr-McGee seeking (1) a declara- 
tion that Willcoxson has no rights against the United States by reason of the 
public sales, (2) an injunction prohibiting Willcoxson from prosecuting any 
litigation to assert such rights, (3) a determination of the rights of Willcox- 
son and Kerr-McGee as against each other to the extent their claims are in 
conflict, and (4) a declaration that certain mining claims of appellee Kerr- 
McGee are not mature for judicial consideration as against the United States 
(J.A. 4-10). In that action Willcoxson filed a cross-claim against Kerr-Mc- 
Gee for injunction and accounting (J.A. 21). The cross-claim arose under 
the laws of the United States and was between citizens of different states; 
Willcoxson’s interest in the matter in controversy, exclusive of interest 
and costs, exceeded the sum or value of $10 000 (J.A. 21-22). The judg- 
ment of the District Court granted the relief sought by the United States 
against Willcoxson and dismissed his cross-claim against Kerr-McGee. 
The District Court had jurisdiction of the action under 28 U.S.C. § 1345, 
the United States being plaintiff, and of the cross-claim under 28 U.S.C. 
§ 8 1331 and 1332. 


Number 16714 is an appeal from the judgment of the District Court 
dismissing Civil Action No. 2029-58 (J.A. 198), an action brought by Will- 
coxson against the Secretary of the Interior for declaratory and injunctive 


= For convenience the parties are generally designated as follows in this brief: 
Government is used generally to refer to appellees United States and the Secretary 
of the Interior; appellant is called Willcoxson; and appellee Kerr-McGee Oil Indus- 
tries, Inc., is called Kerr-McGee. 
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relief requiring that the cancellation of the public sales be set aside and 
that cash certificates be issued to Willcoxson (J.A. 154-169). The action 
arose under the Constitution (Fifth Amendment) and laws (Rev. Stat. 

§ 2455, as amended, 43 U.S.C. 81171) of the United States and was be- 
tween citizens of different states; Willcoxson's interest in the matter in 
controversy, exclusive of interest and costs, exceeded the value of $10 ,000. 
Kerr-McGee intervened as a defendant (J.A. 176). The District Court had 
jurisdiction under 28 U.S.C. § § 1331 and 1332. 


Number 16715 is an appeal from the judgment of the District Court 
dismissing Civil Action No. 972-59 (J.A. 198). That action was brought by 
Willcoxson against the United States under the Federal Tort |Claims Act, 

28 U.S.C. § 2674, for damages suffered because of cancellation of the public 
land sales (J.A. 185-189). The District Court had jurisdiction under 28 
U.S.C. 8 1346(b). 


The judgment of the District Court in these consolidated actions was 
filed on August 5, 1961 (J.A. 3,198). Willcoxson filed notices of appeal on 
October 2, 1961 (J.A. 200). On November 9, 1961, the records were filed 
and the appeals were docketed in this Court. By order of November 16, 
1961, the three appeals were consolidated for all purposes. 


This Court has jurisdiction of these appeals under 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 
Introduction: 


This litigation is concerned with rights in two small parcels of land 
in New Mexico -- (1) the W 1/2 NE 1/4 and NW 1/4 of Section 22, T.14N., 
R. 10 W., and (2) the W 1/2 of Section 8, T. 14 N.,R.9 W. Appellant Buck 
Willcoxson, a New Mexico rancher who owns adjoining range} lands, claims 
both parcels as purchaser under public sales held in November of 1953. 
Kerr-McGee claims the first parcel by virtue of certain subsequent unpat- 


ented mining claims, the earliest of which was located in November of 1954, 
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a year after the sales; 2 the second parcel is covered by similar claims, 


the earliest of which were located in December of 1954 (J.A. 119), but the 
holders of those claims have not intervened in this litigation. The Govern- 
ment claims that the sales were properly canceled in 1956. The court below 
agreed with the Government and held that the cancellations were proper , that 
Willcoxson has no rights in the lands and that the unpatented mining claims 
of Kerr-McGee are not mature for determination as against the United States 
(J.A. 195-198). However, as more fully developed infra, pages 32-33, the 
Government is a stakeholder, who is going to lose the lands, either to Will- 
coxson or to the subsequent mining claimants , depending upon the final out- 
come of this litigation. The fundamental controversy is over which of those 
competing claimants will get the lands, and there is not presented any ques- 


tion of retaining a valuable resource for the benefit of the public at large. 


The Applications for Sale: 


In September of 1952, Willcoxson filed applications N.M. 09258 and 
N.M. 09259 requesting the Secretary of the Interior "to order into market 
and sell at public auction,” under Rev. Stat. § 2455 as amended, 43 U.S.C. 
§ 1171, two isolated tracts of public land, i.e., Section 22,T.14N., R. 10 
W. (09258) and Section 8, T.14.N.,R.9 W. (09259). Willcoxson stated 
that the lands were chiefly valuable for grazing, that he desired them for 
that purpose and that he owned contiguous land (J.A. 64, 123). In Decem- 
ber of 1952, officials of the Department of the Interior reported that the 
lands were not valuable for minerals (other than being prospectively valu- 
able for oil and gas), that it was "in the public interest to dispose of" them, 
and that they were classified as suitable for public sale at not less than the 


. Kerr-McGee relies on three groups of mining claims: (1) the Dog claims lo- 


cated November 19, 1954; (2) the Sand and Rock claims located April 29, 1955; and 
(3) the Nite claims located August 2, 1955 (J.A. 46, 90). Before Kerr-McGee ac- 
quired an interest in the Dog claims, it attacked their validity in an action in the New 
Mexico state courts in which it was found that there had been no possession taken 

or discovery work done on the Dog claims prior to August 1, 1955, and was accord- 
ingly held that such claims did not bar the subsequent Sand, Rock and Nite claims 
(J.A. 47-48, 49, 60). 
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appraised value, which was $4 per acre except for the E 1/2|of Section 8 
which was appriased at $3 per acre (J.A. 30-31, 124, 125, 112, 115). How- 
ever, it was not until September of 1953, that the Manager of the land of- 


fice issued orders authorizing the sales, setting the auction of Sec. 22 for 
November 16, 1953, and of Sec. 8 for November 17, 1953. Both orders 
stated that the land "will be sold subject to the provisions of the Act of 
August 1, 1946 (60 Stat. 755, 42 U.S.C. Sec. 1801), and of the Act of July 
17, 1914 (38 Stat. 509) as to oil and gas" (J-A. 31-32). ° 


The Sale of Section 8 (N.M. 09259): 


At the auction on November 17, 1953, Willcoxson submitted the only 
bid for the W 1/2 of Section 8. He bid and paid the appraised value of $4 


s The effect of this was to reserve oil and gas to the United States, as required 
by the reports that the lands were prospectively valuable for oil and gas, and to re- 
serve uranium and other fissionable source materials to the United! States as then 
required by the Act of August 1, 1946, supra, which was the Atomic) Energy Act of 
1946. The reservation of oil and gas is still outstanding, but the reservation of 
uranium has been eliminiated by subsequent provisions for release jof such reserva- 
tion as follows: 


Section 5(b)(7) of the Atomic Energy Act of 1946 automatically reserved for the 
United States all uranium and certain other fissionable source materials in the pub- 
lic lands and required the Secretary of the Interior to insert "in every patent, con- 
veyance, lease, permit, or other authorization hereafter granted tojuse the public 
lands . . . a reservation to the United States of all such materials."| That reserva- 
tion proved to be of no value to the United States and it was accordingly eliminated 
upon recommendation of the Atomic Energy Commission by the Act of August 13, 
1954, 68 Stat. 716 (see S. Rep. No. 1610, 83d Cong., 2d Sess., pp. 5, 7), and by § 68.b 
of the Atomic Energy. Act of 1954, 68 Stat. 934 (see S. Rep. No. 1699, 83d Cong., 2d 
Sess., p. 18, and H. Rep. No. 2181, 83d Cong., 2d Sess., p. 18). Both of those Acts 
provided that where there had been issued any "patent, conveyance, lease, permit, 
or other authorization" which reserved fissionable materials, the holder thereof 
would, upon application, be issued a new document without the reservation. That 
provision for release was broadened by the Act of August 19, 1958,) 72 Stat. 632 
(42 U.S.C. § 2098(b)), to a legislative quitclaim of any such reservations in favor 
of "the person or persons entitled upon the date of this Act under the grant from 
the United States or successive grants to the ownership, occupancy, or use of the 

,, land under applicable Federal or State laws." Again, this was done on recommenda- 
tion of the Atomic Energy Commission which advised that the Gove ent was not 
“giving up any valuable rights" (Hearings on the AEC "Omnibus" Bill before the 
Subcommittee on Legislation of the Joint Committee on Atomic Energy, 85th Cong., 
2d Sess., pp. 2, 7)- 


6 


per acre, and received a receipt for the same as ‘Purchase Money." The 
next day the Manager declared Willcoxson to be high bidder for the W 1/2 

of Sec. 8 and suspended the sale for 30 days to allow par adetas owners to 
assert their statutory preference rights to buy the land. * On November 
20, Willcoxson asserted his own preference right, and on February 17, 1954, 
a decision was issued declaring Willcoxson to be purchaser of the W 1/2 of 
Section 8 (J.A. 33-35, 130). A subsequent decision of March 9, 1954, con- 
tains the notation "Everything OK for F.C."", meaning final or cash certifi- 
cate (J.A. 131). 


The Sale of Section 22 (N.M. 09258): 


The only bidder at the November 16,1953, auction of Section 22 was 
one Roundy, who bid the appraised value of $4 per acre. The same day the 
Manager declared Roundy to be high bidder and suspended the sale for 30 
days for the assertion of preference rights (J.A. 66). Within that period, 
Willcoxson asserted his preference right, paid the amount of Roundy's bid, 
and received a receipt, again for the "Purchase Money" (J.A. 33). On 


February 3, 1954, the Manager rejected Roundy's bid (J.A. 68). Roundy, 
who was also a contiguous owner, appealed the rejection of his bid. In 
March, 1954, the Regional Administrator ruled that Roundy should have 


been given notice'to exercise his preference right and, if he would with- 


draw his appeal, the sale would be revoked. Roundy did so, and a decision 
revoking the sale was entered on April 2, 1954 (J.A. 71). However, at 
Willcoxson’s suggestion, by June 18, 1954, all parties (including the Re- 
gional Administrator) had agreed that the sale would be reinstated and 
Roundy would be allowed to assert his preference right. Nevertheless, 
the formal decision reinstating the sale was not issued until October 14, 
1954, the Manager explaining the delay as "due to the shortage of person- 
nel, together with the increased work load as a result of newly decentral- 
ized cases from our Washington office" (J.A. 35-37, 135). 


¢ The public sale statute aes that such owners "shall have a preference 
right to buy the offered lands - -- see the statute as set forth in the Appendix 
to this brief. 
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Roundy thereafter exercised his preference right, and by decision of 


January 31,1955, the Manager divided Sec. 22 between Willcoxson and 

Roundy, and declared Willcoxson to be the purchaser of the NW 1/4 and the 

W 1/2 NE 1/4. The decision allowed 30 days for appeal and then concluded: 
"If no appeal is received cash certificates will be issued 


to the purchasers in accordance with the terms of this 
decision" (J.A. 80-81). 


No appeal was received, but the cash certificates were not issued as promised. 


The Regularity of the Sale Proceedings: 


As the records of the sales proceedings show and as the Government 
admits: 
1. Both public sales were regular in all respects and were held in 


full compliance with the applicable law and regulations (J.A/ 166, 173). 


2. Willcoxson was a duly qualified purchaser and was duly declared 
to be the purchaser of the lands in suit (J.A. 166, 173). 


3. Willcoxson had and exercised his preference right to buy the lands 
. (J.-A. 5, 6; 155,170; 157,171). 


4. By February of 1954 Willcoxson had complied with [the require- 
ments of the public sale statute and regulations, had done all that he was 
required to do to purchase the lands, and nothing further remained to be 
done by him in that regard (J.A. 155,171; 157-158, 171; 187, 191). : 


Subsequent Proceedings: 


Despite the regularity of the sale proceedings and the fact that every- 
thing was in order for issuance of cash certificates -- on March 9, 1954, in 


5 as to the land in Section 22, the Government makes this last admission only as 
of January 31, 1955. As of February, 1954, when Roundy's bid was rejected, the ad- 
mission is only that Willcoxson "had done all acts required of him by statute or 
regulation as preliminary steps toward the purchase" (J.A. 171). However, all that 
Willcoxson did between February, 1954, and January, 1955, was to agree to let Roundy 
assert his preference right out of time; thus, in February, 1954, Willcoxson had done 
all required of him to purchase the land. 

| 
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public sale N.M. 09259 (J.A. 131) and 30 days after the decision of January 
31, 1955, in public sale N.M. 09258 (J.A. 80-81) -- the certificates were 

not issued as promised. Accordingly, in May of 1955 Willcoxson's attorneys 
wrote the Manager asking when cash certificates would be received and what 
rights Willcoxson had, as purchaser, to keep uranium prospectors off the 
land (J.A. 82-83). The Manager replied, inter alia, that action would be sus- 
pended pending a report as to the mineral character of the lands (J.A. 83- 
84). A field examination, made on December 7, 1955, in the course of which 
the examiner conferred with representatives of Kerr-McGee, resulted in re- 
ports in January and February of 1956 recommending that the lands be 
classified aS mineral in character because of value for uranium (J.A. 39, 
89-93, 118-122). On January 11,1956, Kerr-McGee filed a protest against 
the sale of Section 22 under N.M. 09258. Willcoxson demanded a hearing 

on the protest but the Manager, by letter dated February 24, 1956, denied 

a hearing and stated that the "action taken in connection with this case will 
be the result of the findings of the mineral examination and not that of any 
protest” (J.A. 43-44, 86-87). Thereafter, the Manager issued decisions in 
April of 1956 classifying Section 22 (N.M. 09258) and Section 8 (N.M. 09259) 
as being at that time "mineral in character and prospectively valuable for 
uranium,” and holding the sales -- made 2 1/2 years before -- null and void 
(J.A. 87-89, 136-138). The grounds of the decisions were: (1) As the land 


"is classified as valuable for uranium" it is not subject to sale because 


there is no provision for reserving uranium to the United States ,° and 


(2) since cash certificates had not been issued, the sales could be revoked 
under § 250.5 of the public sale regulations (the provisions of which are 
quoted in the Appendix to this brief). 


Willcoxson took timely appeals to the Director of the Bureau of Land 
Management, who affirmed in decisions dated July 16, 1956 (J.A. 94-96, 
138-141) , and to the Secretary of the Interior, who affirmed by decision of 


= However, uranium was reserved to the United States at the time of the sales in 
1953, and such reservations have since been released in favor of persons entitled 
to the lands subject'to such reservations -- see note 3, p. 5, supra. 
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December 17, 1956, for the reasons given by the Manager (J/A. 96-101). 


On August 5, 1958, Willcoxson brought C.A. No. 2029-58, in the court 
below , Willcoxson v. Seaton, seeking to require the Secretary to set aside 
his cancellations and issue cash certificates to Willcoxson. Kerr-McGee 
intervened as a defendant in that action. On December 16, 1958, Willcox- 
son commenced in the District Court for the District of New Mexico an ac- 
tion under the Tort Claims Act for damages because of cancéllation of the 
sales , Willcoxson v. United States. By agreement that action was transfer- 
red to the court below as C.A. No. 972-59. On May 29, 1959, the United 
States brought C.A. No. 1492-59, United States v. Willcoxson|and Kerr-McGee, 
with which the other two actions were consolidated. By that action the United 
States sought equitable relief -- a declaration that Willcoxson had no rights 
in the land and an injunction prohibiting him from asserting such rights. The 
Government also asked for determination that the claims of Kerr-McGee 
were not ripe for judicial determination against the United States and for a 
determination of the rights of Willcoxson and Kerr-McGee as against each 
other to the extent their claims were in conflict. 


All three cases were heard on cross-motions for summary judgment 
with the parties submitting statements of the material facts showing no gen- 
uine issue.” In a memorandum opinion dated June 28, 1961, the court below 
decided for the Government, holding that Willcoxson had no tights to the 
lands by reason of 8 250.5 of the public sale regulations, inasmuch as cash 
certificates had not been issued (J.A. 195-198). Judgment was entered ac- 
cordingly on August 5, 1961 (J.A. 198-199) , and these appeals by Willcox- 
son followed. 


STATUTES AND REGULATIONS INVOLVED 


The statute and the regulations involved, the pertinent portions of 
which are printed in the Appendix to this brief, are the public sale statute, 


q Willcoxson's statement appears at J.A. 30-49, the Government's at J.A. 141-142, 
143, and Kerr-McGee's at J.A. 144-150. 
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Rev. Stat. § 2455 as amended, 43 U.S.C. § 1171, and § 8 250.5 and 250.12(c) 
of the regulations thereunder (43 CFR § 6 250.5 and 250.12(c)). 


STATEMENT OF POINTS 
The points on which Willcoxson relies on these appeals are: 


1. The cancellation of public sales N.M. 09258 and 09259 was im- 
proper and unlawful because the regulation in 43 CFR § 250.5 does not ap- 
ply to such public sales and does not authorize their cancellation after they 
have been regularly held, and the court below erred in holding to the con- 
trary. 


2. The cancellation of such public sales was improper and unlawful 
because such regulation, if applicable, is invalid, and the court below erred 


in holding to the contrary. 


3. In any event, the Secretary of the Interior is precluded from can- 
celing such public sales because of delays, mistakes and neglect in process- 
ing them, and the court below erred in nevertheless upholding the cancella- 


tions despite the circumstances involved. 


SUMMARY OF ARGUMENT 


A. Under the long settled rules governing when equitable title vests 
in disposals of the public domain and under the terms of the public sale 
statute, Willcoxson became the equitable owner of the lands by virtue of 
regularly held public sales, under which he was duly declared purchaser, 
and the Secretary had no power to cancel them. 


1. The public sale statute, from its enactment in 1846, has 
been part of the cash sale system for disposing of the public lands. Sales 
under it, such as these, are governed by the uniform and repeatedly ap- 
plied rule, borrowed from private real estate law, that equitable title vests 
in the purchaser when the price is paid. Benson Mining Co. v. Alta Mining 
Co., 145 U.S. 428, 432 (1892); Atherton v. Fowler, 96 U.S. 513, 518 (1878); 
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Wyoming v. United States, 255 U.S. 489 , 497, 501 (1921). When Willcoxson 
paid for the lands in 1953 he acquired equitable title under this cash sale 


vesting rule. 


2. The cash sale rule is but a specific application of a general 
principle which likewise dates from the beginning of the public land disposal 
system -- when land is placed in the market or otherwise opened to acquisi- 
tion, a claimant who fulfills all requirements to perfect his claim thereupon 
becomes the equitable owner. Wirth v. Branson, 98 U.S. 118, 121 (1878). 
This is so even though a large measure of discretion is given to the Secre- 
tary. Payne v. New Mexico, 255 U.S. 367 (1921); Payne v. Central Pac. Ry., 
255 U.S. 228 (1921); Wyoming v. United States, supra; and Santa Fe Pac. R.R. 
v. Fall, 259 U.S. 197 (1922). Under the holdings of those cases, Willcoxson 
earned equitable title when by February of 1954 he had done all that he was 
required to do to purchase the lands. 


3. Consistent with these settled rules of law, the public sale 
statute confirms Willcoxson's equitable ownership. While the Secretary 
has some discretion under the statute, it is only initial discretion whether 
to order lands into market for sale, not continuing discretion to change his 
mind and call a sale off for a subsequently arising reason such as the 1956 
uranium classification of the lands. In particular, the Secretary has no dis- 
cretion to read out of the statute the mandatory preference right of adjoin- 


ing owners, like Willcoxson, to buy the offered lands. When Willcoxson 


exercised that right, the statute "awarded" the lands to him. Cf. McKay 
y. Wablenmaier, 96 U.S. App. D.C. 313, 325, 226 F. 2d 35, 47 (1955); Work 
v. United States ex rel. McAlester-Edwards Coal Co., 262 U.S. 200, 208 
(1923). 


4. In accordance with these principles of law, cash certificates 
should have been issued to Willcoxson, as promised by the decisions declar- 
ing him purchaser, and as commanded by § 250.12(c) of the public sale 
regulations which provides that: "When there has been full! compliance with 
the regulations in this part, the manager will issue a cash certificate to the 


purchaser." 
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B. The Government's position -- that Willcoxson has no rights -- 
rests on a single sentence ripped from § 250.5 of the regulations which the 
Secretary would read as allowing him to decide when rights vest by issuing 
a cash certificate. But that sentence, which was not added to the regulations 
until 1944, does not, and cannot, justify the cancellations. In the light of the 
settled vesting rules and the terms of the public sale statute, as well as the 
provisions of the public sale regulations , the only reasonable construction 
of the sentence is that it is limited to the effect of applications and does not 
apply after sales have been held and purchasers declared. The unreason- 
ableness of the Secretary's contrary construction is further revealed by his 
gratuitous reading of the sentence to include the word "purchaser," which 
it does not contain, and by his pending proposal to amend the public sale 
regulations so that they will "contain a clear provision for vacating sales 
found not to be in the public interest" (26 Fed. Reg. 12254, Dec. 22, 1961). 


But, more importantly, the Secretary's construction must be avoided 
because it makes § 250.5 invalid, for the regulation is then inconsistent with 
the law governing the vesting of rights in the public domain and with the 


terms of the statute. This the Secretary has no power to do. United States 
v. United Verde Copper Co., 196 U.S. 207 (1905); Payne v. Central Pac. Ry., 
255 U.S. 228, 236 (1921). If the law is to be so changed, only Congress can 


do it. 


The invalidity of § 250.5 as applied by the Secretary cannot be avoided 
by invoking his discretion under the public sale statute. That approach falls 
before the terms of the statute and the cash sale and the general vesting 
rules which have been fashioned notwithstanding such discretion. The point 
is also foreclosed by recent decisions of this Court rejecting similar claims 
of continuing or “at large’ discretion. McKay v. Wahlenmaier, 96 U.S. App. 
D.C. 313, 325, 226 F. 2d 35, 47 (1955); Chapman v. El Paso Natural Gas Co., 
92 U.S. App. D.C. 154, 161, 204 F. 2d 46, 53 (1953). 


C. In any event, the Government is precluded from canceling these 
sales because of the delays, mistakes and neglect of its officers in process- 
ing them. The Government is here seeking equitable relief and is subject to 
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such equitable defenses, particularly since the controversy is fundamentally 
over which of two competing claimants (Willcoxson or Kerr-McGee and the 
other subsequent mining claimants) will get the lands. United States v. 
Beebe, 127 U.S. 338, 347 (1888) , United States v. Detroit Lumber Co., 200 
U.S. 321, 339 (1906), and cf. Seaton v. Texas Co., 103 U.S. App. D.C. 163, 
167, 256 F. 2d 718, 722 (1958). 


If the land officers had processed Willcoxson's applications and the 
sales with reasonable diligence, he would have received cash certificates 
and patents long before the mining claimants entered the picture. Instead, 
the record shows a pattern of delay, mistake and neglect whith resulted in 
the cancellation of the sales, more than two years after they |had been held 
and Willcoxson had fulfilled all requirements for purchase, for a subsequent 
reason which Willcoxson himself first called to the attention of the land of- 
ficers, Under these circumstances, the cancellations must be set aside, 
especially since they take the lands from Willcoxson and give them to Kerr- 
McGee and the other mining claimants. Willcoxson is entitled to protection 
against such neglect, Lytle v. Arkansas, 9 How. 314, 333 (1849), delay, 
Benson Mining Co. v. Alta Mining Co., 145 U.S. 428, 431-32 (1892), and 
failure to act on the part of the land officers, Chapman v. Santa Fe Pac. 
R.R., 90 U.S. App. D.C. 34, 37,198 F. 2d 498, 501 (1951). 


ARGUMENT 


I 


WILLCOXSON IS THE EQUITABLE 
OWNER OF THE LANDS 


When Willcoxson paid for the lands, and exercised his preference 
right to buy them, and otherwise did all that he was required to do to pur- 
chase them, he became vested with equitable title under long settled rules 


of law governing disposals of the public domain, and under the terms of 


the public sale statute itself. ° 


A. When Willcoxson Paid for the Lands in 1953, He 
Became the Equitable Owner under the Rule 
Governing when Equitable Title Vests in Cash 
Sales of the Public Domain. 

It is hornbook law that in real estate sales equitable title passes when 
the price is paid, and the seller then holds naked legal title in trust for the 
purchaser. The rule is uniformly the same in cash sales of the public do- 
main like the instant ones. Flatly and without qualification, the Supreme 
Court has taken "this general rule of real-estate law"’ and has "repeatedly 
applied” it "to the administration of the affairs of the Land Department of 
the government; and the ruling has been uniform that whenever, in cash 
sales, the price has been paid, or,in other cases, all the conditions of entry 
performed, the full equitable title has passed, and only the naked legal title 
remains in the government, in trust for the other party, in whom are vested 
all the rights and obligations of ownership." Benson Mining Co. v. Alta 
Mining Co., 145 U.S. 428, 432 (1892) (emphasis added). The many decisions 
of the Supreme Court so holding stretch unbrokenly for more than a century. 
Dlustrative examples include Carroll v. Safford, 3 How. 441,460 (1844), 
where it was held, ''When the land was purchased and paid for, it was no 
longer the property of the United States, but of the purchaser"; United 
States v. Hughes, 11 How. 552, 568 (1850), "...the United States, as own- 
er, having been paid for the land, was bound to make the purchaser a title, 
in the same manner that an individual would have been bound under similar 


circumstances; and Witherspoon v. Duncan, 4 Wall. 210, 219 (1866); 


: Willcoxson's equitable title does not include oil and gas, since those minerals 
were reserved to the United States in the sales and have remained reserved. It 
does include uranium since that reservation in the sales has since been released 
to persons entitled to the land, such as Willcoxson. See note 3, p. 5, supra. Be- 
cause of that releasé and Willcoxson's prior rights, the subsequent classification 
of the lands as being prospectively valuable for uranium in April of 1956 is irrele- 
vant. 
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Atherton v. Fowler, 96 U.S. 513, 518 (1878); Moore v. Robbins, 96 U.S. 530, 
539 (1878); Simmons v. Wagner, 101 U.S. 260, 261 (1880); Cornelius v. 
Kessel, 128 U.S. 456, 460-61 (1888); and Wyoming v. United States, 255 U.S. 
489, 497, 501 (1921), all of which reiterate this cash sale vesting rule. 


Under these authorities, when Willcoxson paid for the lands and exer- 
cised his preference right to buy them in November and December of 1953, 
he became vested with equitable title. This necessarily follows from the 
nature of the cash sale system, the place of the instant statute as an integral 
part of that system, and the Supreme Court's consistent and unqualified ap- 


plication of the vesting rule to "cash sales." 


Under the cash sale system, which originated before 1820, the Presi- 
dent by proclamation ordered large areas of public lands into market to be 
"offered" to the highest bidder at public sales. Lands offered but unsold 
at the public sales were thereafter subject to private sale or entry by pay- 
ment to the local land office of the minimum price fixed by law. The basic 
requirement of the system was the Presidential proclamation. Until it was 
issued ordering particular lands into market, such lands were "unoffered" 
and were not subject to sale either publicly or privately. 2 And, it was 
discretionary with the President whether and when to issue a proclamation, 
for the statute authorized him to do so "whenever he shall think it conven- 
ient." as Nevertheless, when the President did order lands into market for 
sale, and the price was paid, equitable title vested in the purchaser. This 
rule of vesting applied equally to purchases at the public sale fixed by the 
President's proclamation and to purchases by subsequent private entry of 


2 The basic cash sale statute was the Act of April 24, 1820, 3 Stat. 566. With ad- 
ditional statutory provisions, it was codified as Chapter 7 of Title of the Re- 
vised Statutes. The above stated essentials of the cash sale system|have been de- 
scribed by the Supreme Court in various decisions -- e.g., Atherton v. Fowler, 96 U.S. 
518, 517-18 (1878); Eldred v. Sexton, 19 Wall. 189, 195 (1874); Johnson v. Towsley, 

13 Wall. 72, 88 (1871). 


a Act of March 31, 1808, 2 Stat. 479, which was subsequently codified as Rev. 
Stat. § 2358 and continued as 43 U.S.C. § 684 until repealed as obsolete by the Act 
of December 16, 1930, 46 Stat. 1028. 
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lands offered but unsold at the public sale. Both methods of disposal "'con- 
templated the immediate payment of the money, and the right of the party 

to the land was fixed when this was done. He then had a vested interest, 
which became a perfect legal title when he received his patent.” Atherton 

v. Fowler, 96 U.S. 513, 518 (1878); and see also the other cases cited, supra, 
pages 14-15. 


The requirement of a Presidential proclamation was a cumbersome 
and expensive procedure in the case of isolated and disconnected tracts, as 
contrasted with large blocs of land. So, in 1846 the instant public sale stat- 


ute was enacted to authorize the sale of suchtracts "in like manner" but 
11 


“without the formality and expense of a proclamation of the President." 

From that time the instant statute has been an integral part of the cash 
2 

sale system_ Sales under it are governed by the cash sale vesting rule laid 


a Section 5 of the Act of August 3, 1846, 9 Stat. 51. This provided in pertinent 
part that "it shall and may be lawful for the Commissioner of the General Land 
Office to order into market, after due notice, without the formality and expense of 
a proclamation of the President . . - isolated or disconnected tracts or parcels of 
unoffered lands, which, in his judgment, it would be proper to expose to sale in like 
manner..." The statute has not been changed in its essentials since its original 
enactment. Thus, it still provides almost in haec verba that "it shall be lawful for 
the Secretary of the Interior to order into market and sell at public auction . . . any 
isolated or disconnected tract . . . which, in his judgment, it would be proper to ex- 
pose for sale . . ." See the present form of the statute in the Appendix. 


As the Department of the Interior has said, the statute from its enactment "and 
ever since has been part of the system adopted by Congress for sale of public lands 
at public auction, with a view to revenue." Charles H. Boyle, 20 L.D. 255, 258 (1895). 
Also, the regulations under the statute from the beginning have always used the 
terminology of cash sale -- see e.g., the original regulation, Circular of January 18, 
1851, printed in Lester, Land Laws, Regulations and Decisions (1860), p. 350; Circu- 
lar of April 11, 1895, 20 L.D. 305, 307; Circular No. 684, revised November 23, 1934, 
55 1.D. 76; and the present regulations, Part 250 of Title 43, CFR. 


Indeed, the public sale statute is substantially what now remains of the cash 
sale system. Sale by private entry of "offered" land was ended except as to lands 
in Missouri by the Act of March 2, 1889, 25 Stat. 854, 43 U.S.C. § 700. The Act of 
March 3, 1891, 26 Stat. 1099, 43 U.S.C. $ 671, discontinued public sales except under 
the instant statute and in a few other instances. Since the instant statute then ap- 
plied only to "unoffered" isolated or disconnected tracts, there was no authority 
for sale of "offered" tracts. This deficiency was remedied by the Act of February 
26, 1895, 28 Stat. 687, which amended the instant statute to cover "offered" as well 
as "unoffered" lands -- see H. Rep. No. 343, 53d Cong., 2d Sess. 
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down in the decisions of the Supreme Court cited above. 


That rule is the law. It is the authoritative construction by the Su- 
preme Court of the legal effect of sales like the present -- cash sales of 
the public domain. Also, that construction -- older than the |statute itself -- 
is firmly imbedded as part of the public sale statute, by virtue of its re- 
peated reenactment, with immaterial amendments, in the light of and with- 
out challenge to that construction. Cf. Massachusetts Mutual Life Ins. Co. 
v. United States, 288 U.S. 269, 273 (1933); Cammarano Vv. United States, 

358 U.S. 498, 511 (1959). °° 


B. When Willcoxson Had Done All That He Was 
Required to Do by February of 1954, He 
Acquired Equitaple Title under Another Long 
Settled Principle Governing Disposals of the 
Public Domain. af 


The cash sale vesting rule is but a specific application of a broader 
principle, governing disposals of the public domain, which also goes back 
to the beginning of. the public land system. That is the general principle 
which, in Payne v. New Mexico, 255 U.S. 367, 371 (1921) , the land officers 
"frankly and rightly conceded to be well settled,” namely: 

"| . that 'a claimant to public land who has done all that 
is required under the law to perfect his claim acquires 
rights against the government and that his right to a legal 
title is to be determined as of that time,’ and also that 
this rule 'is based upon the theory that by virtue of his 
compliance with the requirements he has an equitable 
title to the land; that in equity it is his and the Government 
holds it in trust for him.’ " 

"Well settled," indeed! The rule was well settled in 1878 when the Su- 


preme Court decided Wirth v. Branson, 98 U.S. 118, 121: 


18 The public sale statute was reenacted as § 2455 of the Revised Statutes (1875), 
and has since been reenacted with miscellaneous amendments on various occasions 
to assume its present form as 43 U.S.C. § 1171. For the various amendments see 
the Act of February 26, 1895, 28 Stat. 687; Act of June 27, 1906, 34 Stat. 517; Act of 
March 28, 1912, 37 Stat. 77; Act of March 9, 1928, 45 Stat. 253; Act of June 28, 1934, 
48 Stat. 1274; Act of July 30, 1947, 61 Stat. 630. 
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"The rule is well settled, by a long course of deci- 
sions, that when public lands have been surveyed and placed 
in the market, or otherwise opened to private acquisition, a 
person who complies with all the requisites necessary to en- 
title him to a patent in a particular lot or tract is to be re- 
garded as the equitable owner thereof, and the land is no 
longer open to location.” 


The rule has been repeatedly applied to protect such equitable title, e.g., 
Payne v. New Mexico, supra; Payne v. Central Pac. Ry., 255 U.S. 228 (1921); 
Wyoming v. United States, 255 U.S. 489 (1921); and Santa Fe Pac. R.R. v. 
Fall, 259 U.S. 197 (1922). Those four cases make it clear that the principle 


applies generally to disposals of the public lands even though a large meas- 
ure of discretion be conferred on the Secretary. Thus, as those cases hold, 
when a claimant completes the requirements imposed by law to perfect his 
claim, he thereby acquires vested rights which the Secretary cannot defeat 
on the basis of events occurring thereafter, even though the statute express- 
ly provides that the claim is "subject to the approval of the Secretary," 
Payne v. New Mexico, Supra, or is to be made "under the direction of the 
Secretary," Payne v. Central Pac. Ry. and Wyoming v. United States, supra, 
or even is to be "agreed upon with the Secretary," Santa Fe Pac. R.R. v. 


Fall, supra. 


The equivalence between this broad general principle and the cash 
sale vesting rule was explicitly expressed by Justice Van Devanter , the 
acknowledged authority on public land law, when he wrote the opinion of the 
Court in Wyoming 'v. United States, supra. The question in that case was 
whether the State had acquired vested rights in a tract of land which it had 
selected in 1912 as indemnity for land which had been lost from its school 
grant. The selection was to be made "under the direction of the Secretary.” 
Some two years after the State had complied with all of the requirements 
for making the selection, but before the Secretary had given his approval, 
the land was withdrawn from selection because of its value as possible oil 
land, and the Secretary therefore canceled the selection. In reversing the 
Secretary's action and holding that the rights of the State were determined 
as of the time when the State had fully complied with the requirements for 
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selection, Justice Van Devanter reasoned by analogy from the cash sale rule 
(255 U.S. at 497): 
"Of course the State's right under the selection was pre- 
cisely the same as if in 1912 it had made a cash entry of 
the selected land under an applicable statute, for the waiver 
of its right to the tract in the forest reserve was the equiv- 
alent of a cash consideration. And yet it hardly would be 
suggested that the Commissioner or the Secretary on com- 
ing to consider the cash entry could do otherwise than ap- 


prove it, if at the time it was made the land was open to such 
an entry and the amount paid was the lawful price. 


"The conclusion which we deem plain in principle is 
fully sustained by prior adjudications." 
Because of this equivalence, Wyoming and the other three cases cited can- 
not be distinguished as the court below purported to do (J.A.|/198). Here, 
as in those cases, the cancellation rests upon the forbidden ground of hind- 
sight -- the subsequent classification of the lands in April of 1956 as being 
prospectively valuable for uranium, long after the sales had been regularly 
held and Willcoxson had paid the price and fulfilled all other requirements. 
Under the principle of those cases, as well as under the cash sale vesting 


rule, Willcoxson had thereby acquired vested rights which later events 


could not impair. 


C. When Willcoxson Exercised His Preference 
Right to Buy the Lands in November and 
December of 1953, the Public Sale Statute 
Awarded Them to Him. 
As would be expected from the long settled vesting rules which have 
been discussed, Willcoxson's equitable ownership is also confirmed by the 


terms of the public sale statute itself. 


Basically, this statute authorizes the Secretary to "order into market 
and sell at public auction" such isolated tracts as he thinks ‘lin his judg- 
ment, it would be proper to expose for sale."" The Secretary thus has dis- 
cretion to decide whether to make a particular tract available for sale, 
just as the President had discretion to decide when to offer land for public 
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sale by issuing his proclamation -- see page 15, supra. But this is initial 
discretion, not continuing discretion, as the vesting rules and the terms of 
the public sale statute make clear. Once the Secretary exercises his initial 
discretion and orders land into the market, he is to "sell [the land] at public 
auction,"’ and he has no discretion to change his mind and to cancel the sale 
after the auction has been held for reasons subsequently arising. Moreover, 
the statute provides that for a period of not less than 30 days after receipt 
of the bids, "any owner or owners of contiguous land shall have a preference 
right to buy the offered lands at such highest bid price .. .” (emphasis added). 
That right is mandatory and unqualified in its terms, and leaves nothing to 
discretion. As the Supreme Court has held with respect to a similar manda- 
tory preference right to buy: “There are no words to qualify that which the 
lessee has as a right granted by the statute, or to vest in the Secretary the 


final discretion to determine or define that right.” Work v. United States 
ex rel. McAlester-Edwards Coal Co., 262 U.S. 200, 208 (1923). + 


Thus, when the lands were offered for sale and Willcoxson exercised 
his preference rights and paid for them in 1953, he was claiming what the 
statute unequivocally gave him -- the right to buy the offered lands, and it 
was not thereafter open to the Secretary to set aside the sales and to deny 
Willcoxson his statutory right. ° As this Court has held with respect to 
the similar situation under Section 17 of the Mineral Leasing Act (30 U.S.C. 
§ 226), which likewise confers discretion on the Secretary whether to make 
lands available for leasing but contains a preference right provision that the 
first qualified applicant "shall be entitled to a lease"': 


14 the statute involved there was the Act of February 8, 1918, 40 Stat. 433, which 
provided that certain mineral lessees "shall have the preferential right . . . to pur- 
chase . . . any or all of the surface of the lands lying within such lease . . ." 


iS The preference right provision was added to the statute in 1934 (48 Stat. 1274), 
for the benefit of contiguous owners like Willcoxson, it being explained by its author, 
Senator O'Mahoney, as designed to establish a system for the sale of isolated tracts 
to "homesteaders or ranchers, who may make good use of them." 78 Cong. Rec. 
11151. 
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"Whether to offer land for lease is a discretionary matter 
with the Secretary. But, having invited applications for a 
noncompetitive lease, he has no discretion as to selecting 
the lessee; the statute awards the lease to the first quali- 
fied applicant." 

McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 325, 226 F. 2d 35, 47 (1955). 
See also Seaton v. Texas Co., 103 U.S. App. D.C. 163, 256 F. 2d 718 (1958); 


Barash v. Seaton, 103 U.S. App. D.C. 159, 256 F. 2d 714 (1958). 


So here, the Secretary having exercised his discretion to offer the 
lands and Willcoxson having exercised his preference right to buy them, 
the Secretary had no power thereafter to cancel the sales, for the public 


sale statute "awarded" the lands to Willcoxson as the preference right buyer. 


D. The Public Sale Regulations Incorporate 
the Foregoing Principles and Recognize 
Willcoxson's Rights. 


The foregoing principles find expression in various provisions of the 


public sale regulations which recognize Willcoxson's rights, 


Thus, the general vesting rule that a claimant who has met all re- 
quirements thereby earns equitable title is embodied in § 250.12(c) which 
provides: 

| 
"When there has been full compliance with the regu- 
lations in this part, the manager will issue a cash certificate 
to the purchaser." 
In addition to expressing the vesting rules, the regulations also recognize 
the effect of the terms of the statute, and in particular the preference right 
to buy the offered lands. Thus if no preference right is asserted: 
| > the sale will be declared closed and the manager |may 

declare the highest bidder the purchaser." (250.11(b)(4)), 
while if there is only one qualified preference claimant or if there are 
several who agree: 


"|. the manager will declare such claimant or claimants 
the purchasers." (250.11(b)(2)), 
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and if there are conflicting preference claimants: 


"|, The manager will make the award by declaring the 

appropriate claimant or claimants purchasers of the 

land." (250.11(b)(3)). 

It was under these provisions that Willcoxson was declared purchaser 
of the W 1/2 of Section 8 on February 17, 1954, and of the NW 1/4 and W 1/2 
NE 1/4 of Section 22 on January 31,1955, and was advised that cash certifi- 
cates would be issued (J.A. 130,131, and 80). In accordance therewith and 
the command of § 250.12(c) quoted above, cash certificates should have been 
issued to Willcoxson as evidence of the equitable title he had acquired under 
the principles discussed. 


0 


SECTION 250.5 OF THE PUBLIC SALE 
REGULATIONS PROVIDES NO BASIS FOR 
DENYING WILLCOXSON'S VESTED RIGHTS 


The Government's position -- that Willcoxson obtained no right to 
the lands -- is based on a single sentence of the public sale regulations. 
That sentence, which was not introduced into the regulations until 1944 (9 
Fed. Reg. 8347), reads: 


"§ 250.5 Effect of application. . . . However, until 
the issuance of a cash certificate, the authorized officer 
may at any time determine that the lands should not be 
sold, the applicant or any bidder has no contractual or 
other rights as against the United States, and no action 
taken will create any contractual or other obligation of 
the United States." (Emphasis added). 


But that one sentence does not, and cannot, empower the Secretary to sweep 
away the rights which Willcoxson has acquired under the century old cash 
sale and general vesting rules, the terms of the public sale statute, and the 
other provisions of the regulations which have been discussed above in Part 
I. In view of the settled law, as well as the provisions of 8 250.5 itself, the 
only reasonable construction of the sentence is that it is limited to the effect 
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of applications for public sale and does not apply after sales have been 
authorized and held. aS 


A. Section 250.5 Deals Only with the Effect of 
Applications -- It Does Not Apply Once Sales 
Have Been Authorized and Held. 
This conclusion, that the regulation is not applicable to cancel sales 
after they have been regularly held, is compelled by the relevant aids to 
construction. 


In 1944, when he added the sentence in question to the regulation, the 
Secretary was not writing on a clean slate, or construing a new law. He 
was dealing with the public sale statute, in existence as part|of the cash sale 
system for a century, and with the settled rules that "whenever, in cash 
sales, the price has been paid, or, in other cases, all the conditions of entry 
performed, the full equitable title has passed, and only the naked legal title 


remains in the government..." See Benson Mining Co. v. Alta Mining Co., 
145 U.S, 428, 432 (1892), and the other vesting cases cited supra at pages 14- 


15 and 27-18 The regulation necessarily takes its meaning from the terms 
of the public sale statute and these rules of law. It must accordingly 


7 The Secretary and the court below, of course, construed the sentence as applic- 
able and as authorizing cancellation of the sales. That construction, if reasonable, 
would be controlling, even though other constructions might also be| reasonable. 
Bowles v. Seminole Rock & Sand Co., 325 U.S. 410 (1945); Boesche wv. Udall, No. 
16238, decided Nov. 16, 1961 (D.C. Cir.); Pressentin v. Seaton, 109| U.S. App. D.C. 
61, 64, 284 F. 2d 195, 198 (1960). However, the Secretary's constructfon is plainly 
unreasonable and should be avoided especially as it necessarily makes the regula- 
tion invalid. 


The court below found the regulation applicable and binding simply because 
Willcoxson's applications requested sale of the lands under the public sale statute 
"and the regulations thereunder (43 CFR Part 250)" (J.A- 196). This is untenable 
for two reasons: First, it wholly begs the question as to whether this particular 
regulation is applicable to authorize cancellation of the sales after |they had been 
held. Second, Willcoxson is not bound by the regulation because it is invalid if it is 
regarded as applicable. An invalid regulation is not binding on, and can be attacked 
by, one who has even applied for a right or a privilege conditioned pn it, McDonald 
v. Key, 224 F. 2d 608, 610 (10th Cir.), cert. denied, 350 U.S. 895 (1955), or who has 
otherwise previously acquiesced in or conformed to it, Functional Music, Inc. v. 
Federal Communications Commission, 107 U.S. App. D.C. 34, 37, 274 F. 2d 543, 

546 (1958), cert. denied, 361 U.S. 813 (1959). See also Standard Airlines, Inc. v- 
Civil Aeronautics Board, 85 U.S. App. D.C. 29, 31, 177 F. 2d 18, 20 (1949), and 
Peoples Bank v. Eccles, 82 U.S. App. D.C. 126, 135, 161 F. 2d 636, 644 (1947), rev'd 
on other grounds, 333 U.S. 426 (1948). 
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be construed as dealing solely with the effect of applications for public 
sale, and as not intended to impinge on the legal effect of cash sales or to 
construe away the statutory preference right to buy which "awards" the 
lands to Willcoxson, cf. McKay V. Wahlenmaier, 96 U.S. App. DC. 313, 
325, 226 F. 2d 35, 47 (1955); and Work v. United States ex rel. McAlester- 
Edwards Coal Co., 262 U.S. 200, 208 (1923). 


This conclusion is further confirmed by the title and language of the 
regulation and its relation with other provisions of the public sale regulations. 


From its inception in 1944, the sentence has always been part of the 


section of the public sale regulations entitled "Effect of application." a 


Its title does not indicate that it is concerned with the effect of sale and 
purchase. Nor does its language. There is no reference to purchase or 
sale, to persons who have been declared to be purchasers, or to adjoining 
land owners who have exercised their statutory preference right to buy the 
offered lands. Nor is there any assertion that such purchasers have no 
rights. Rather, the sentence deals with applicants and bidders, stating that 
"the applicant or any bidder has no contractual or other rights as against 
the United States.” 


The Secretary was, therefore, forced to depart from the title and the 
language of his regulation and to range beyond his prior decisions in order 
to cancel these sales. Thus, as the Secretary said after reviewing his prior 
decisions (J.A. 100): 


"In this case the proceedings had advanced one more 
step, that is, Willcoxson had been declared the purchaser. 
However, the regulations to which the applications for pub- 
lic sale and the decision ordering the land sold at public 
sale referred include the regulation that the purchaser ac- 
quires no contractual or any right against the United States 
until the cash certificate is issued... ."" (Emphasis added). 


But the regulation does not even mention, much less deal with, a "pur- 


chaser" -- it is by its title and terms limited to "applications ,” "applicants" 


Sant fy CREE TS 
The regulation was added as part of 43 CFR § 250.7 -- see 9 Fed. Reg. 8347, 


43 CFR § 250.7 (Supp. 1944). It is now part of § 250.5. 
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and “bidders,” and the Secretary's gratuitous addition of the word "pur- 
chaser" is plainly wrong. The regulation simply cannot apply after a pur- 
chaser has been declared. That declaration necessarily means that there 
has been a purchase, that the land has been sold. This leaves no room for 
operation of the provision of the regulation that the authorized officer may 
"determine that the lands shouldnotbe sold." For, he has not only deter- 
mined that the lands should be sold. He has sold them. Accordingly, the 
Secretary's interpretation should be rejected, especially sin¢e the instant 
Departmental decision was the first -- 12 years after the adoption of the 
regulation -- to take the step of construing it as applicable to a duly de- 
clared purchaser of land under a regularly-held public sale. 


Another reason for confining the regulation to the effect of applica- 
tions is the conflict which otherwise arises with the various other provi- 
sions of the regulations which have been discussed at pages 21, 22, supra. 
The idea that § 250.5 somehow permits the Secretary indefinitely to cancel 
sales for any reason, until such time, if ever, as he gets around to issuing 
cash certificates, is wholly incompatible with the command of § 250.12(c) 
that "the manager will issue a cash certificate to the purchaser" when 
"there has been full compliance with the regulations in this part." That 
idea is also completely opposed to the provisions for declaring sales closed, 
for declaring purchasers, and for making awards, contained in 8 & 250.11(b)(2), 
(3), and (4). Regulations should be construed as a harmonious whole and in 
a manner which avoids such conflicts and inconsistencies. Jay v. Boyd, 351 
U.S. 345, 360 (1956); Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 
414 (1945). 


The unreasonableness of construing 68 250.5 as authorizing cancella- 
tion of sales is also demonstrated by the Secretary's pending proposal, pub- 
lished on December 22, 1961 (26 Fed. Reg. 12254), to revise the public sale 
regulations so that, among other things, they will "contain a/clear provi- 
sion for vacating sales found not to be in the public interest./' Sucha "clear 


| 
provision" is hardly necessary if the present provision applies as the Secre- 


tary asserts. Nevertheless, the Secretary proposes to change it as follows 
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(for comparison of the present provision with the proposal, matter whica 
would be deleted is shown in brackets and new matter is underscored): 

However, until the issuance of a cash certificate, the 

authorized officer, in the public interest, may at any 

time determine [that the lands should not be sold,} 

not to offer the lands for sale or to vacate the sale, if 

held, and the applicant or any bidder has no contractual 

or other rights as against the United States, and no ac- 

tion taken will create any contractual or other obliga- 

tion of the United States. 18 
At the same time, the proposal would remove from the regulations the pro- 
visions of § § 250.12(c) and 250.11(b)(2) , (3), and (4), which conflict with 
§ 250.5 if it is applied to cancel sales. This proposal of the Secretary to 
tidy up the public sale regulations speaks volumes as to the proper con- 
struction of the present provision in § 250.5 -- it simply deals only with 


the effect of applications. 


For all these reasons -- the guide of history, the long settled prin- 
ciples governing disposals of the public domain, the terms of the public 
sale statute, the title and language of the regulation, its consistency with 
other provisions, and the Secretary's pending proposal to change it -- the 


regulation cannot be construed as negating Willcoxson's rights and author- 
19 


izing the cancellation of the instant sales. 


18 : 
Even the proposed "clear provision" does not refer toa purchaser or toa 


preference right buyer. It does, however, correct one glaring deficiency in the 
present regulation when it is construed and applied to cancel sales. Thus, the pro- 
posal requires that the determination to vacate a sale be ''in the public interest," 
a standard which is wholly lacking at present -- the cancellation can be for any 
reason or for no reason at all. 


ae The regulation is inapplicable here for still another reason. No matter how 
construed, the regulation is without effect once cash certificates have been issued. 
While papers called cash certificates have not been issued here, Willcoxson holds 
documents which are the equivalent of cash certificates -- the decision of February 
17, 1954, declaring him purchaser of the W 1/2 of Section 8 and the decision of 
March 9, 1954, with notation, "Everything OK for F.C." (J.A. 130, 131), and the de- 
cision of January 31, 1955, declaring him purchaser of the W 1/2 NE 1/4 and NW 1/4 
of Section 22 and stating that if there was no appeal "cash certificates will be issued" 
(J.-A. 80-81). Communications of similar purport have been held to be "to all intents 
and purposes, the equivalent of the issuance of the final certificate," Pepper v. Scott, 

(continued on next page) 
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Finally, the Secretary's construction of § 250.5 must be avoided, as 
it makes the regulation invalid. Regulations, like statutes, are to be con- 
strued in a manner which avoids questions of invalidity. Northern Natural 
Gas Company v. O'Malley, 277 F. 2d 128, 134 (8th Cir. 1960); Newman v. 
Comm'r, 76 F. 2d 449, 452 (5th Cir. 1935). 


B. The Regulation Is Invalid as Applied to Cancel 
the Sales and It Cannot Be Sustained by 
Invoking the Secretary's Discretion. 

Since the public sale statute does not contain any authority for regu- 
lations, § 250.5 was issued under the Secretary's general authority (Rev. 
Stat. § 2478, 43 U.S.C. $1201) "to enforce and carry into execution, by 
appropriate regulations" the public land laws. However, this regulation 


does not "enforce and carry into execution" the public sale statute. In- 


stead, as construed and applied by the Secretary it is an interpretation of 
law -- a statement of the Department's view of the legal effect of sales 
under the statute, i.e., that rights do not exist until the Department issues 
a cash certificate. As such, it is subject to plenary review and to being 
set aside if it is wrong. United States v. United Verde Copper Co., 196 U.S. 
207 (1905); Payne v. Central Pac. Ry., 255 U.S. 228 (1921); Wyoming v. 
pedis concent en A oes 
United States, 255 U.S. 489 (1921). 


Moreover, the Secretary's authority under 8 2478 is "to make regu- 
lations which are not inconsistent with law." United States v, Smull, 236 
U.S. 405, 409 (1915). He has no power to issue regulations which add un- 
authorized requirements to a statute, Williamson v. United States, 207 U.S. 
425 (1908), and United States v. George, 228 U.S. 14 (1913), or which restrict 


(continued from preceding page) 
53 F. 2d 202, 204 (8th Cir. 1931), so holding with respect to letters |jissued by the land 
officers which stated that homestead entrymen had complied with the requirements of 
law but that final certificates would not be issued until certain pending litigation was 
terminated. The same result should follow here. After all, the cash or final certifi- 
cate is not a document for which a particular form or procedure is required, nor is it 
a document which independently creates rights. Instead, itis merely a paper to which 
a claimant is "entitled" when he "acquires a vested interest"' in public lands, The 
Yosemite Valley Case, 15 Wall. 77, 87 (1873). It "simply furnishes prima facie evi- 
dence of an equitable claim upon the Government for a patent . . -" |Guaranty Savings 
Bank v. Bladow, 176 U.S. 448, 454 (1900). 
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the exercise of rights or privileges granted by a statute, United States v. 
United Verde Copper Co., supra. He does not have "discretion to enlarge 


or curtail" statutory rights, and he cannot "substitute his judgment for the 
will of Congress," Payne v. Central Pac. Ry., 255 U.S. 228, 236 (1921). 


But that is precisely what the Secretary would do by this interpreta- 
tive regulation. For,as construed and applied by the Secretary, the regu- 
lation purports to abrogate the rights Willcoxson acquired under the prin- 
ciples discussed in the foregoing Part I. Specifically: 


1. The regulation squarely conflicts with the cash sale vesting rule, 
under which Willcoxson acquired equitable title when he paid for the lands 
in 1953, as shown at pages 14-17, supra. 


2. The regulation contravenes the equally well settled general rule 
that rights vest in a claimant who has done all that is required by law to 
perfect his claim. That rule vested equitable title in Willcoxson by Febru- 
ary of 1954 when he had done all that he was required to do to purchase the 
lands, as shown at pages 17-19, supra. 


3. The regulation is incompatible with the terms of the public sale 
statute, particularly since it nullifies the preference right to buy the offered 
lands. When Willcoxson exercised his preference right the statute awarded 
the lands to him, as shown at pages 19-21, supra. 


The Secretary has no power by regulation so to subvert the provi- 
sions of the public sale statute and to sweep away the applicable rules of 
law governing when rights vest in disposals of the public domain. If such 
changes are to be’ made, Congress alone can make them. 


The necessary invalidity of the regulation as construed and applied 
by the Secretary cannot be avoided, as the court below sought to do, by in- 
voking the Secretary's discretion under the public sale statute (J.A. 198). 
This appeal to discretion falls for at least three reasons: 


1. As shown supra, pages 19-21, under the terms of the statute the 
Secretary's discretion is initial discretion -- to dec ide whether to make 


29 


lands available for sale. He has no continuing discretion to change his mind 
and call off a sale once it has been held, nor does he have any discretion to 
deny the mandatory preference right to buy the offered lands, 


2. Such resort to the Secretary's "discretion" is also precluded by 
the cash sale and the general vesting rules. That initial discretion has al- 
ways been a prominent feature of the cash sale system, the Secretary's dis- 
cretion being the same discretion which the President had to|determine when 
to offer lands for sale, and having been conferred to avoid the expense and 
formality of the Presidential determination. But the uniform cash sale rule 
nevertheless is that equitable title vests when the price is paid -- see pages 


14-16 , supra. 20 And the same is true of the general vesting rule, for it 


operates despite the scope of discretion conferred on the Secretary, see 
pages 18-19, supra. The command of those rules is that once public lands 
are made available for sale or other disposal, and the price is paid or other 
requirements are met, rights vest which the Secretary is powerless to dis- 
turb on the basis of subsequent events. As Justice Van Devanter said for a 
unanimous Court in denying such power to the Secretary in Wyoming v. 
United States, 255 U.S. 489, 497 (1921): 
". . . it hardly would be suggested that the Commissioner 
or the Secretary on coming to consider the cash entry 
could do otherwise than approve it, if at the time it was 
made the land was open to such an entry and the amount 
paid was the lawful price." 
And, as Justice Holmes said for another unanimous Court, even when a se- 
lection is to "be agreed upon with the Secretary," the rights of the selector 
are complete when he has fulfilled his requirements, and the Secretary must 
act in the light of the facts known at that time when the matter later comes 
before him for his agreement -- he may not elect to "wait for better days” 
or refuse to agree "on the ground of subsequently discovered facts ,"" Santa 
Fe Pac. R.R. v. Fall, 259 U.S. 197, 199-200 (1922). 


The court below ignored the cash sale rule in its memorandum opinion. 


co The distinction of these cases which the court below attempted to make is ac- 
cordingly unsound, as previously pointed out at p. 19 supra. 
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3. Finally, the point is also foreclosed by recent decisions of this 
Court holding in closely analagous situations that the Secretary has no con- 


tinuing or "at large” discretion once he has exerc ised initial discretion to 


make land available. Thus, as was held under the Mineral Leasing Act in 
McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 325, 226 F. 2d 35, 47 (1955): 


"| | Whether to offer land for lease is a discretionary mat- 

ter with the Secretary. But, having invited applications for 

a noncompetitive lease, he has no discretion as to selecting 

the lessee; the statute awards the lease to the first qualified 

applicant.” 
Likewise, in Chapman v. El Paso Natural Gas Co., 92.U.S. App. D.C. 154, 
161, 204 F. 2d 46, 53 (1953), despite the broad discretion which the Secre- 
tary has in granting rights of way for pipelines under Section 28 of the 
Mineral Leasing Act (30 U.S.C. § 185), it was held that when the Secretary 
had made his policy decision announcing requirements for granting the rights 
of way to construct a pipeline, he did not have any continuing discretion there- 
after to change his mind and impose additional conditions as rights of way 
for segments of the pipeline were applied for -- by his "initial policy deci- 
sion” the Secretary "so exhausted and terminated whatever discretion he 
possessed with relation to this particular controversy that it thereafter be- 
came proper for the courts not only to strike down illegal conditions attached 
then or later but also to compel the Secretary affirmatively, by mandatory 
injunction, to perform whatever ministerial duties remained to be executed 
by him in the discharge of the initial policy dec ision."’ Similarly here, the 
Secretary should be compelled to perform the ministerial duty of issuing 
the cash certificates which had been promised to Willcoxson before the 
Secretary changed his mind. 


Thus, the Secretary's discretion under the public sale statute fails 
as a basis for justifying the regulation as applied by the Secretary. The 
sales having been regular and Willcoxson having met all requirements, the 
Secretary had exhausted his discretion; he was thereafter powerless to can- 
cel the sales on the basis of a subsequent event -- the classification of the 
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land as being prospectively valuable for uranium in April, 1956. The can- 


22 
cellations, being beyond the Secretary's power, must be set aside. 


pant 


IN ANY EVENT, THE GOVERNMENT IS PRECLUDED 
FROM CANCELING THE SALES BECAUSE OF 
THE DELAYS, MISTAKES AND NEGLECT OF 

ITS OFFICERS IN PROCESSING THEM 


Irrespective of the vesting rules and § 250.5 of the regulations, the 


cancellation of the sales must in any event be set aside unde 


r the equit- 


able principle that the Government cannot take advantage of the delays, 


mistakes and neglect of its officers, particularly where the result is to 


prejudice one claimant to public lands and thereby favor a subsequent 


claimant. 


ad The recent decision of this Court in Union Oil Com of Cal 


ifornia v. Udall, 


110 U.S. App. D.C. 124,289 F. 2d 790 (1961), cited by the court below (J.A. 198) 


is not to the contrary. It does not deal with when rights vest or the 
cretion. The holding was that, assuming equitable title had vested, 


effect of dis- 
the Secretary 


could nevertheless inquire into the "validity of [the] claimed rights" since legal 


title had not passed (p. 792). This "well established" authority of 


the Secretary 


is not involved in this case, for the Government has not challenged the "validity of 
claimed rights." Instead it admitted the regularity of the sales proceedings (p. 7, 


supra) and simply argued below that Willeoxson did not thereby acqu 


in view of the regulation; and, that is what the court below held. An 
in view of the admitted regularity of the sales, this authority of the 


ire any rights 
id, in any event, 
Secretary can- 


not be invoked to justify the cancellation of the sales if it is held that Willcoxson 


acquired the vested rights which we contend that he did. This is so 


because the 


Secretary's authority is limited to grounds existing up to the time that rights vest -- 
the Secretary cannot challenge such rights on the basis of events occurring or knowl- 


edge gained subsequent to the time such rights were earned. Corne 
128 U.S. 456, 461 (1888); Payne v. Central Pac. Ry., 255 U.S. 228 ( 
New Mexico, 255 U.S. 367 (1921); Wyoming v. United States, 255 U. 


lius v. Kessel, 
1921); Payne v. 
IS. 489 (1921); 


Santa Fe Pac. R.R. v. Fall, 259 U.S. 197 (1922). Here the cancellations rest on such 


forbidden ground -- the classification of the lands as being prospec 
for uranium in April of 1956 on the basis of a field examination ma 
of 1955 following Willcoxson's inquiry of May 10, 1955, all long afte 
been regularly held and Willcoxson had earned equitable title, had 
clared purchaser, and had been advised that cash certificates woul 


ively valuable 
le in December 
r the sales had 
n duly de- 
be issued. 
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In This Litigation the United States and Its Officers 
Are Subject to Equitable Considerations, Especially 
Since the Controversy Is Essentially Between Private 
Parties -- Willcoxson and Kerr-McGee. 

The United States is seeking equitable relief in this litigation -- an 
injunction prohibiting Willcoxson from asserting rights to the lands. The 
United States and its officers are accordingly subject to equitable defenses. 
In litigation of this sort, a claimant to public lands, like Willcoxson, "can 
defend its equities against the suit of the Government .... In passing upon 
transactions between the Government and its vendees we must bear in mind 
the general principles of equity , and determine rights upon those principles, 
except as they are limited by special statutory provisions." United States 
y. Detroit Lumber Co., 200 U.S. 321, 339 (1906). See also Hemmer v. United 
States, 204 Fed. 898,901 (8th Cir. 1912), aff'd 241 U.S. 379 (1916); United 
States v. Midway No. Oil Co., 232 Fed. 619, 631 (S.D. Cal. 1916); United 
States v. Smith, 14 F. 2d 391, 392 (9th Cir. 1926). 


And this is especially true here because, while the United States is a 
party, the real controversy is over which of two private parties will get the 
lands -- will it be Willcoxson, or will it be Kerr-McGee and the other sub- 
sequent mining claimants? The United States is in the position of a stake- 
holder, who is going to lose the lands to one or the other of those private 


parties, and there is not presented any question of preserving a valuable 
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resource for the benefit of the people as a whole. Under these circum- 


stances, involving competing claims to public lands, the presence of the 


23 If Willcoxson prevails, the subsequent unpatented mining claims fall, because 
the mining laws apply only to "lands belonging to the United States" (30 U.S.C. § 22) 
and do not encompass lands to which the United States has only legal title because 
rights in the land are held by others. See 43 CFR § 185.1; 1 Lindley, Mines § 112 
(3d ed. 1914); Martin, Mining Laws and Land-Office Procedure, § 43 (1908); Wyom- 
ing v. United States, 255 U.S. 489 (1921). The earliest of the mining claims were 
not located until November 19, 1954, long after Willcoxson had become vested with 
equitable title to the lands and had been declared purchaser of the W 1/2 of Section 
8. And, even if it is assumed that Willcoxson's rights to the W 1/2 NE 1/4 and NW1/4 
of Section 22 date only from the decision of January 31, 1955, declaring him purchaser 
thereof, his rights are still superior. The only claims previously located on that land 
are the Dog claims, which were found invalid for want of possession and discovery be- 
fore August 1, 1955, in litigation brought by Kerr-McGee -- see note 2, on p. 4, supra. 

(continued on next page) 
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| 
United States as a party cannot "stop the court from examining into and 


deciding the case according to the principles governing courts of equity in 
like cases between private litigants," United States v. Beebe, 127 US. 338, 


347 (1888). See also United States v. Des Moines Nav. & Ry.|Co., 142 U.S. 


510 (1892); Curtner v. United States, 149 US. 662 (1893). |As this Court 
has recognized, "the law is not blind" to the fact that there are distinc- 
tions when “the controversy is fundamentally between two private interests" 
-- as it is here -- instead of being between "private interests on one hand 
and the Secretary ‘as guardian of the people,’ on the other," Seaton v. 
Texas Co., 103 U.S. App. D.C. 163, 167, 256 F. 2d 718, 722 (1958). 


- (continued from preceding page) 
Such "paper locations" do not prevent appropriation under the public land laws. 1 
Lindley, Mines § 218 (3d ed. 1914); Skinner v. Fisher, 40 L.D. 112) (1911); United 
States v. Hurliman, 51 L.D. 258 (1925); Edwards v. Sawyer, 54 LD. 144 (1933); 
‘McLemore v. Express Oil Co., 158 Cal. 559, 112 Pac. 59 (1910). See also Adams 


v. Benedict, 64 N.M. 234, 327 P. 2d 308 (1958). 


If Willcoxson loses, the mining claimants will keep the lands,|and Kerr-McGee 
is vigorously participating to achieve that result. It is undisputed that Kerr-McGee 
is in possession of the land in Section 22 and is removing minerals/therefrom with- 
out objection or obstruction by the Government (J.-A. 48-49). While Kerr-McGee 
claims only the land in Section 22, the situation is no different as to the land in Sec- 
tion 8 for it is subject to similar claims located long after Willcoxson was declared 
purchaser of that land. Unlike Kerr-McGee, the holders of those claims have not 
intervened in this litigation, but if Willcoxson is unsuccesful, they wi lbe free, like 
Kerr-McGee, to hold the land in Section 8 under those claims. So long as the lands 
are held and operated under mining claims without any application for patent, the 
Government receives nothing for them. If patents should be applied for, the Gov- 
ernment would receive $5 per acre for the lands as contrasted with the $4 per acre 
which Willcoxson has paid for them. 


Willcoxson's tort claims action does not make the United Staties any the less 
a stakeholder. That action was brought on the theory that the United States had 
wronged Willcoxson by denying him the lands he had purchased. As stated on brief 
below, if Willcoxson's rights are recognized and he is given cash certificates and 
patents for the lands, he will dismiss the tort claims action. 
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The Facts Bring This Case Squarely Within the 
Equitable Principle That a Claimant of Public 
Lands Is not to Be Prejudiced Because of the 
Delays, Mistakes and Neglect of the Land Officers, 
Particularly Where the Result Favors a Subsequent 
Claimant. 


a 
If the land officers had processed Willcoxson's applications and the 
sales with reasonable diligence and care, Willcoxson would have received 
cash certificates and patents long before Kerr-McGee and the other mining 
claimants entered the picture. Instead, the record shows the following pat- 
tern of delay, mistake and neglect, which resulted in cancellation of the 


sales and left the subsequent mining claimants in possession of the lands: 


1. It took a full year, from September 1952 to September 1953, to 
process Willcoxson's applications and to order the sales because of "the 
heavy backlog of previously filed applications and inadequate number of 
trained personnel” (J.A. 126). 


2. By March 9, 1954, everything was "OK" for issuance of a cash 
certificate to Willcoxson for the W 1/2 of Section 8 purchased under public 
sale N.M. 09259 (J.A. 131). 


3. Meanwhile, although Willcoxson had done all that he was required 
to do to purchase Section 22 under public sale N.M. 09258, the Regional 
Administrator was mistakenly holding in March and April, 1954, that such 
sale should be canceled because Roundy had not been advised to assert his 
preference right. 74 Although at Willcoxson's suggestion all parties had 
agreed by June of 1954 that the sale would remain outstanding, with Roundy 


=? the implementing 


being allowed to assert a preference right out of time, 


a That was contrary to prior Departmental decisions holding that it is not in- 
cumbent on local land officers to inform other owners of contiguous land (such as 
Roundy) that one such owner (Willcoxson) has met the highest bid and that sales 
could not be canceled on that account, Robert S. Robinson, A-25767 (Nov. 8, 1949), 
Henry Petz, A-26787 (Oct. 22, 1953). 


2 When Roundy let the 30 day period elapse after the sale on November 16, 1953, 
without exercising his preference right, he lost that right. John W. Roundy, 62 I.D. 
116 (1955); Vernon'Russell Allred, unreported (A-28083, Nov. 19, 1959). 
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decision was not issued until October 14, 1954. That delay was due to con- 
fusion, "shortage of personnel" and an "increased work load" in the land 
office (J.A. 35-37, 132-135). It was not until January 31, 1955, that the de- 
cision was issued declaring Willcoxson the purchaser of the NW 1/4 and 

W 1/2 NE 1/4 of Section 22 and stating that "cash certificates will be is- 


sued to the purchasers in accordance with the terms of this decision." 


4. After waiting patiently for the promised cash certificates, Will- 
coxson's attorneys were forced to inquire by their letter of May 10, 1955 
(J.A. 82), when he would receive them. At the same time they had the 
frankness, and in the light of what happened, the bad judgment, to state 
that several prospectors were prospecting for uranium on the lands which 
Willcoxson had purchased. As a result of that information, the Manager 
suspended the matter and ordered an examination as to the mineral char- 
acter of the land (J.A. 83). Here again, there was a delay -- of some 
seven months -- until December 7, 1955, before the examination was made. 
And, the reports of that examination were based upon events! which happen- 
ed in the interval of that delay, including information supplied by repre- 
sentatives of Kerr-McGee (J.A. 39, 89-93, 118-122). 


5. During the course of this period of delay’, mistake and neglect, 
mining claims were located on the lands beginning in November of 1954. 
As a result of subsequent activities thereunder, and in the area, the lands 


were classified in April of 1956 as mineral in character because pros- 


pectively valuable for uranium and it was decided to cancel the sales since 
cash certificates had not been issued (J.A. 87-89, 136-138). 


These circumstances require that the cancellations be set aside under 
the equitable principle that a claimant to public lands is to be protected 
against such delays, mistakes and neglect on the part of the land officers 
of the Government. As the Supreme Court said in Lytle v. Arkansas, 9 
How. 314, 333 (1849), in holding for one whose prior preemption entry had 
been erroneously refused, as against a subsequent grantee: | 
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"It is a well-established principle, that where an 
individual in'the prosecution of a right does everything 
which the law requires him to do, and he fails to attain 
his right by the misconduct or neglect of a public officer, 
the law will protect him." 


and see also Ard v. Brandon, 156 U.S. 537, 544 (1895). 


By the same token Willcoxson is to be protected against the long ad- 
ministrative delay and inaction which followed after he paid for the lands 
in 1953, for as the Supreme Court held in giving like protection in Benson 
Mining Co. v. Alta Mining Co., 145 U.S. 428, 431-32 (1892): 


|, when the price is paid the right toa patent immed- 
iately arises. If not issued at once, it is because the 
magnitude of the business in the Land Department causes 
delay. But such delay, in the mere administration of af- 
fairs, does not diminish the rights flowing from the pur- 
chase, or cast any additional burdens on the purchaser, 
or expose him to the assaults of third parties.” 


And, under the same principle, the Government's failure to get around to 
issuing cash certificates cannot justify the cancellations, for as this Court 
has said: "The government cannot take advantage of its own wrong or at 
least its own failure to act." Chapman v. Santa Fe Pac. R.R., 90 U.S. App. 
D.C. 34, 37,198 F. 2d 498, 501 (1951), cert. denied, 343 U.S. 964 (1952), 
holding that the Secretary could not defeat a railroad's claim to indemnity 
lands by failing to survey them. 


This equitable principle has been followed in many decisions of the 


26 
Department of the Interior. Particularly apposite are two derisions 
under the instant statute. Lester A. Parker, 52 L. D. 496 (1928), 


25 For example,'the Department has held: that the neglect, failure or refusal 
of the land officers to perform their duties will not prejudice the rights of an ap- 
plicant for public lands: e.g., Edward R. Chase, 1 L.D. 81, (1882); Ana B. Krider, 
15 L.D. 21 (1892); Neal v. McMullin. 16 L.D. 296 (1893); Alger v. Wood, 22 L.D. 
571 (1896); that applicants will not be prejudiced by the mistakes, misconduct or 
negligence of the land officers: e-2-, Postle v. Strickler, 3 L.D. 42 (1884); Katie 
A. Towey, 6 L.D. 147 (1887); Richardson v. Moore, 10 L.D. 415 (1890); Germain 
v. Luke, 26 L.D. 596 (1898); that rights will not be lost because of the delays, mis- 
takes or laches of such officers: e.g-, Pomeroy v- Wrig ht, 2 L.D. 164, 169 (1883); 
Anderson v. Slater, 2 L.D. 299, 301 (1884); Cf. Santa Fe Pac. R.R. v. Rankley, 34 
L.D. 380, 383 (1906). 
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was an appeal from rejection of an application for public sale because a 
subsequent homestead entry and application for amendment was deemed to 
make it unallowable at the time it was reached for consideration. In re- 
versing the rejection and directing that the sale be authorized, the Depart- 
ment pointed out that Parker's application had been filed almost one year 
and eight months before it was considered by the General Land Office, and 
stated (p. 498): 
"|. Parker was entitled to reasonable diligence on the 
part of the Land Department in acting upon his applica; 
tion, and had action thereon been taken within a reason 
able time the situation with respect to Wirth's proposed 
amendment of her entry would not have arisen. Under 
the conditions existing in this case it is believed that 
Parker has equities which are superior to those of Wirth 
and that her application to acquire the land embraced in 
Parker's application for its sale should not prevent favor- 
able action upon Parker's application." 
And, in a recent decision involving the instant statute, the Department stated 
that it "does not favor penalizing an applicant for delays in the administra- 
tive process for which he is not responsible." Martin J. Plutt, 61 I.D. 185, 
190 (1953). 


The cancellation of the instant sales is a far cry from|the teaching 


of the cited decisions and the command of the equitable principle they pro- 


nounce. Willcoxson has not received the reasonable diligence to which he 
was entitled. Instead, he is being denied the fruits of his purchase because 
of delays, mistakes and neglect in the administrative process for which he 
is not responsible. The result is cancellation of the sales some three years 
and seven months after they were applied for, some two years and seven 
months after they were held, and more than two years after Willcoxson had 
fulfilled all the requirements for purchase. Moreover, the cancellations 
rest on events which occurred subsequent to the time that Willcoxson was 
declared purchaser and was told that he would get cash certificates , and 
which he himself first called to the attention of the land department. Such 
an inequitable result should not be allowed even if a real public interest 
were involved -- if the Government was thereby retaining the lands for the 
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benefit of the public it represents. But it is shockingly impermissible 
when it takes the lands away from Willcoxson and gives them to Kerr- 


McGee and the other subsequent mining claimants. 


CONCLUSION 


This Court has on several recent occasions set aside action of the 
Secretary of the Interior which "was unreasonable and plainly wrong,” 
Chapman v. Santa Fe Pac. R.R., 90 U.S. App. D.C. 34, 38, 198 F. 2d 498, 
502 (1951), cert. denied, 343 U.S. 964 (1952); Chapman v. El Paso Natural 
Gas Co., 92 U.S. App. D.C. 154, 204 F. 2d 46 (1953). In particular, this 
Court has been quick to do so when the result of that erroneous action is 
to favor one private party over another, e€.g., McKay v. Wahlenmaier, 96 
U.S. App. D.C. 313, 226 F. 2d 35 (1955); Seaton v. Texas Co., 103 U.S. App. 
D.C. 163, 167, 256 F. 2d 718, 722 (1958); Barash v. Seaton, 103 U.S. App. 
D.C. 159, 256 F. 2d 714 (1958). 


This is another such case. For the reasons stated, the cancellations 
of the sales were "plainly wrong” as a matter of law. The judgment be- 
low should accordingly be reversed, and, since there is no dispute on the 
facts, the case should be remanded with directions to enter summary judg- 
ment as prayed for by Willcoxson, including a direction to the Secretary to 
issue cash certificates to Willcoxson for the lands which will reserve only 


a The reservation of fissionable materials to the United States made in the 
orders for the sales has since been released so that Willcoxson is thereby entitled 
to any uranium in the land -- see note 3, p. 5, and note 8, p. 14, supra. 
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APPENDIX 


The public sale statute, R.S. § 2455 as amended, 43 U.S.C. 68 1171, 
reads in pertinent part as follows: 


"SEC. 2455. Notwithstanding the provisions of 
section 2357 of the Revised Statutes (U.S.C., title 43, 
sec. 678) and of the Act of August 30, 1890 (26 Stat. 
391), it shall be lawful for the Secretary of the Interior 
to order into market and sell at public auction, at the 
land office of the district in which the land is situated, 
for not less than the appraised value, any isolated or 
disconnected tract or parcel of the public domain not 
exceeding one thousand five hundred and twenty acres 
which, in his judgment, it would be proper to expose for 
sale after at least thirty days' notice by the land office 
of the district in which such land may be situated: Pro- 
vided, That for a period of not less than thirty days after 
the highest bid has been received, any owner or owners 
of contiguous land shall have a preference right to buy 
the offered lands at such highest bid price, and where 
two or more persons apply to exercise such preference 

‘ right the Secretary of the Interior is authorized to make 
an equitable division of the land among such applicants, 
but in no case shall the adjacent land owner or owners 
be required to pay more than three times the appraised 
price: ..." 


Section 250.5 of the public sale regulations (43 CFR § |250.5) reads: 


"§ 250.5 Effect of application. The filing of an 
application in conformity with the regulations in this 
part will not segregate the lands applied for from other 
application under the public land laws, or defeat a prior 
valid right initiated under any such law. However, until 
the issuance of a cash certificate, the authorized officer 
may at any time determine that the lands should not be 
sold, the applicant or any bidder has no contractual or 
other rights as against the United States, and no action 
taken will create any contractual or other obligation of 
the United States." 


Section 250.12(c) of such regulations (43 CFR 8 250.12(c)) reads: 


"(c) When there has been full compliance with the 
regulations in this part, the manager will issue a cash 
certificate to the purchaser." 
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(i) 
QUESTIONS PRESENTED 


In the opinion of appellee, Kerr-McGee Oil Industries, Inc., the ques- 
| 


tions presented are: 


(1) Whether the District Court was correct in its decision that Sec. 
250.5 of the regulations promulgated by the Secretary of the Interior (43 
CFR Sec. 250.5) is binding and may be exercised by the United States or 
its officers without liability ? 


(2) Whether the District Court was correct in its decision that one 

who expressly requests that: 
" . . the public land . . . be ordered into market 

and sold at public auction under Section 2455, Revised 
Statutes, . . . and the regulations thereunder (43 CFR 

Part 250)." 

and who insists in court that Sec. 250.12 (c) be applied in his favor, may 
not be heard to avoid the application of Sec. 250.5? 


(3) Whether absent Sec. 250.5 of the regulations, the appellant ob- 
tained equitable title cognizable by a court on any of the dates he asserts ? 


(4) Whether appellant waived judicial review of objections he now 
urges by failing to note them in his appeals to the Director and the Secre- 
tary? 


(iii) 
SUBJECT INDEX 


COUNTER-STATEMENT OF THE CASE 


STATUTES AND REGULATIONS 


SUMMARY OF ARGUMENT 


ARGUMENT... Sie wie : 


I 


43 CFR SEC. 250.5 IS A VALID REGULATION 
BINDING UPON WILLCOXSON AND ABSENT A 
CASH CERTIFICATE WILLCOXSON OBTAINED 

NO INTEREST TO THE LANDS IN CONTROVERSY. 
THE SECRETARY'S DECISION WITHDRAWING THE 
LANDS FROM SALE PURSUANT THERETO WAS 
NOT ONLY REASONABLE BUT MANDATORY 


A. The Regulation is Valid Having the Force and 
Effect of Law and is, Therefore, are eee. 
Willcoxson ‘ 


Willcoxson is Contractually Bound to Abide by 
The Terms and Provisions of the Regulation 


The Department's Decision Withdrawing the 
Lands from Sale Was Not ise Reasonable But 
Mandatory . 


THE CONTENTIONS MADE BY WILLCOXSON AND 
THE AUTHORITIES HE CITES DO NOT SUSTAIN 
INVALIDITY OF THE REGULATION NOR ITS 
INAPPLICABILITY TO HIM 


A. 43 CFR Sec. 250.5 is Not Invalid as Being 
Contrary to the Alleged All-Inclusive Rule of 
Public Land Law that Upon Payment of the 
Purchase Price Equitable Title Vests in the 
Payor. (Answering Willcoxson's Brief IA, 
pp. 13-17) Z 2 : 


43 CFR Sec. 250.5 is Not Invalid as Being 
Contrary to an Alleged All-Inclusive Rule of the 
Public Land Laws that When an Applicant Has 
Performed All Required of Him He is Vested 
With Equitable Title. ee Willcoxson's 
Brief IB, pp. 17-19) 5 ° 


43 U.S.C.A. Sec. 1171 Does Not Award Lands 
To a Preference Right Claimant. (Answer to 
Willcoxson's Argument, I C, PP- 19-21 of 
Willcoxson's Brief) . fs 


(iv) 


The Secretary Correctly Interpreted 43 CFR 
Sec. 250.5 as Binding Upon Willcoxson. 
(Answering Willcoxson's Argument ID and I at 
pp. 21-31 of Willcoxson's Brief) . 


Summary of Willcoxson's Pee I and 
Il of His Brief : : 


The Government's Alleged Delays, Mistakes 
And Neglect in Processing Willcoxson's Claims 
Do Not Vitiate 43 CFR Sec. 250.5 and the 
Secretary's Decision Thereunder Nor Form a 
Juridical Basis Upon Which Mandamus May be 
Issued. ea Willcoxson's Brief BS PP- 
31-38) . 


ASIDE FROM 43 CFR SEC. 250.5, WILLCOXSON 
HAS NOT OBTAINED AN apices INTEREST 
IN THE LANDS . 


A. Willcoxson Did Not Have amie Title on 
December 9, 1953 - . 


B. Willcoxson Did Not Have Equitable Title on 
February 3, 1954 Nor August 30, 1954 


C. Willcdxson Did Not Obtain Equitable Title to the 
Lands on January 31, 1955 Nor on March 3, 1955 


ERRORS AND OBJECTIONS NOT PRESENTED BY 
WILLCOXSON IN HIS APPEALS TO THE DIRECTOR 
AND THE SECRETARY ARE NOT SUBJECT TO 
JUDICIAL REVIEW 


CONCLUSION 
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COUNTER-STATEMENT OF THE CASE 


The three cases here involved were consolidated in this court by its 
order of November 16,1961. They were also consolidated below. Appellee, 
Kerr-McGee Oil Industries, Inc., hereinafter usually referred to as "Kerr- 
McGee" is a party to only two of them, Willcoxson v. United States et al, 
No. 16,713 and Willcoxson v. Udall et al No. 16,714. Willcoxson v. United 
States, No. 16,715 is an action for damages against the United States alone. 


Kerr-McGee has an interest in only a part of the subject matter in 
Nos. 16.713 and 16,714. Each of them has to do with two separate series 
of transactions and two distinct parcels of land. One series of transactions 
is identified in the District Court's memorandum opinion (J.A. 195, 196) 
and elsewhere in the proceedings as "land sale 09258 N.M.," and involves 
a portion of Section 22, Township 14 North, Range 10 West, N.M.P.M. Kerr- 
McGee is involved in that series of transactions and is interested in that 
tract of land. The other series of transactions is identified as "land sale 
09259 N.M." and involves a portion of Section 8 in the same township and 
range. Kerr-McGee is in no way involved in that series of transactions. 
Neither does it claim any interest in that tract of land. The only interest 
Kerr-McGee has in this court's decision with respect thereto arises from 
the fact that some of the questions involved are similar and relate to simi- 


lar legal principles. 


Proceedings Below in 16,713 


No. 16,713 (No. 1492-59 below) is a suit for declaratory judgment 
brought by the United States against Willcoxson and Kerr-McGee. Counts 
-VO, inclusive, XI-XV, inclusive, and XVII-XX, inclusive, relate in whole 
or in part to "land sale No. 09258" and part of Section 22 in which Kerr- 
McGee is involved. The other counts relate solely to other transactions 
and other litigation having no direct connection with Kerr-McGee. As to 
Kerr-McGee, the third prayer is for a declaration of the rights of Kerr- 
McGee and Willcoxson as against each other; and the fourth prayer is for 
a declaration that the claims of Kerr-McGee are not yet mature for 
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determination as against the United States. Willcoxson filed 
the complaint and a cross-claim against Kerr-McGee (J.A. 


an answer to 
14). Kerr-McGee 


filed answers both to the complaint (J.A. 10) and to Willcoxson's cross- 


claim (J.A. 24). All parties moved for summary judgment. 


Paragraphs 1 and 2 of the court's judgment on these motions (J.A. 198) 
denied Willcoxson's motion and granted that of the United States. Paragraph 


8 of the judgment dismissed Willcoxson's cross-claim against Kerr-McGee. 


Paragraph 5 declares Willcoxson to have no rights against the United States. 


Paragraph 6 enjoins Willcoxson and those claiming under him from suing 


the United States, its representatives, or "any person claiming under the 


United States." 


Kerr-McGee did not appeal. Hence, it is bound by and does na ques- 


tion that portion of the judgment declaring its claims as against the United 


States to be not mature for determination. 


Proceedings Below in 16,714 


In Willcoxson v. Udall et al, No. 16,714 (Civil Action 2029-58 below). 
Willcoxson sued the Secretary for a declaratory judgment with respect to 


the same two series of transactions and tracts of land. Kerr-McGee inter- 


vened as a party defendant. Paragraph 3 of the judgment below (J.A. 198, 


199) dismisses this action. 


Summary of Facts 


In the interest of preventing needless repetition, appel 


adopts by reference the counter-statement of the United Stat 


lee Kerr-McGee 
es and Secre- 


tary Udall insofar as that statement relates to the series of transactions 
involving Section 22, Township 14 North, Range 10 West, N.M.P.M. bearing 


the Department number 09258 N.M. Kerr-McGee's adoption 


of the Govern- 


ment's statement is so limited because Kerr-McGee asserts no interest in 
the W 1/2 of Section 8, Township 14 North, Range 10 West, N.M.P.M., or 


the proceedings in the Department related thereto identified 


as Land Sale 


09259 N.M. Neither is Kerr-McGee a party to Willcoxson v. United States, 


No. 16,715. 
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STATUTES AND REGULATIONS 
(See Appendix B of this Brief) 


Act of April 24, 1820, 3 Stat. 866, Rev. Stat. Sec. 2353, et seq. - Rev. Stat. 
Sec. 2357. 


Act of July 4, 1866, c. 166 Sec. 5, 14 Stat. 86, 30 U:S.C.A. Sec. 21. 


43 CFR Sec. 221.50 (a) (1954 Revision). 
43 CFR Sec. 221.75 (b) (1954 Revision). 
43 CFR Sec. 250.8 (a) (1954 Revision). 


43 CFR Sec. 250.11 (b) (1) (1947 Rev. Supp.). 


SUMMARY OF ARGUMENT 
I 


43 CFR SEC. 250.5 IS A VALID REGULATION BINDING 
UPON WILLCOXSON AND ABSENT A CASH CERTIFICATE 
WILLCOXSON OBTAINED NO INTEREST TO THE LANDS 
IN CONTROVERSY. THE SECRETARY'S DECISION WITH- 
DRAWING THE LANDS FROM SALE PURSUANT THERETO 
WAS NOT ONLY REASONABLE BUT MANDATORY 


The Isolated Tract Act (Rev. Stat. Sec. 2455, 43 U.S.C.A. Sec. 1171) 
is permissive legislation, vesting in the Secretary of the Interior full dis- 
cretion to sell or not sell the public lands therein designated, McTyer v. 
McDowell, 36 Ala. 39, 44-45 (1860). 


The Secretary has consistently construed the statute as granting him 
discretionary and permissive powers (see Appendix A hereof) and the courts 
and the Department have so construed similar enactments. The statute could 
not be administered without initial interpretation and where the Secretary's 
construction is reasonable or not plainly wrong, it is impervious to attack. 
California Company v. Udall, 111 U.S. App. D.C.___, 296 F. 2d 384, 388 
(1961). 


Since the statute is silent as to the terms and conditions of sale, these 
and other statutory omissions were required to be supplied by the Secretary 


5 
through regulations he deemed appropriate, 43 U.S.C.A. Sec. 1201. 


By 43 CFR Sec. 250.5 the Secretary elected to retain his discretion 
over whether lands should be sold until he issued a cash certificate. The 
regulation provides until the issuance of a cash certificate the lands may 
be withdrawn from sale, no applicant or other bidder has any contractual 
rights against the Government and no action taken creates such rights. 


Since the statute does not compel the Secretary to sell, the Secretary 
was empowered to adopt a regulation specifying his decision to sell be evi- 
denced only by issuance of a cash certificate and in absence thereof the ap- 
plicant has no contractual rights against the Government. The greater pow- 
er not to sell at all encompasses the lesser power to sell upon such terms 


as the Secretary deems fit, Southern Pac. Co. v. Olympian Dredging Co., 
260 U.S. 205, 208 (1922). 


| 
Willcoxson filed application requesting the lands in controversy be 
sold subject to Sec. 250.5 of the regulations. He is contractually bound by 
the terms of his application and is estopped from now asserting the invalid- 
ity of the regulation. 


The district court correctly decided: 


"This regulation is binding and as stated may be exercised 
by the United States without the incurring of any liability. 
When he made the application, the defendant expressly made 
it with the understanding that it and other appropriate regu- 
lations covered in the same Part would govern" (J.A, 195, 
197). 


Inasmuch as the Secretary determined the lands were valuable for 


minerals, his decision withdrawing the lands from sale was not only rea- 
sonable but mandatory, (Rev. Stat. Sec. 2318, 30 U.S.C.A. Sec. 21 and 43 
CFR Sec. 250.8). 


The Secretary correctly interpreted his regulation aS binding upon 
Willcoxson, that absent issuance of a cash certificate the Secretary was 
empowered to withdraw the lands from sale without liability of the Gov- 
ernment. Fulton Iron Co. v. Larson, 84 U.S. App. D.C. 39,171 F. 2d 994 
(1948), cert. denied 336 U.S. 903 (1949). 
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0 


THE CONTENTIONS MADE BY WILLCOXSON AND THE 
AUTHORITIES HE CITES DO NOT SUSTAIN INVALIDITY OF 
THE REGULATION OR ITS INAPPLICABILITY TO HIM 


The invalidity of Sec. 250.5 of its inapplicability to Willcoxson, is 
not sustained by the reasons he gives nor the authorities he cites. Court 
construction of mandatory statutes vesting only ministerial powers in the 
Secretary is inapposite to consideration of the powers of the Secretary 
under 43 U.S.C.A. Sec. 1171, a permissive statute granting broad discre- 


tionary authority to him. 
The district court correctly decided: 


"The basic cases which he (Willcoxson). cites in 
support of his position (Wyoming v. United States, 255 
U.S. 489 (1921); Payne v. Central Pac. Ry., 255 U.S. 
228 (1921); Payne v. New Mexico, 255 U.S. 367 (1921); 
Santa Fe Pac. R.R. v. Fall, 359 U.S. 197 (1922)) can all 
be distinguished inasmuch as they relate to rights pre- 
viously vested as a consequence of congressional action 
and therefore conclusive in character, with no power in 
the Secretary to invalidate or negate when the require- 
ments of the statute are complied with. This is an im- 
portant and controlling distinction since the defendant is 
proceeding under 43 U.S.C. 1171, a statute which places 
discretion in the Secretary and with no antecedent vesting. 


"See generally Union Oil Company of California v. 
Udall, No. 15918, U.S. Court of Appeals, D.C. Cir., de- 
cided March 23, 1961, and cases therein cited." 
Nor is the regulation invalid as violative of the statutory provision 
granting a preference right of purchase to owners of contiguous lands. 
The preference right to buy is accorded provided the Secretary determines 


to sell, United States ex rel. Roughton v. Ickes, 69 App. D.C. 324, 328, 101 
F. 2d 248, 151-252 (1938). Absent decision to sell, Willcoxson as a prefer- 
ence claimant has no vested right to buy, United States ex rel. Jordan v. 
Ickes, 55 F. Supp. 875, 876 (D.C. D.C. 1944), aff'd. 79 U.S. App. D.C. 114, 
143 F. 2d 152 (1944), cert. denied, 323 U.S. 759 (1944). 


Cf. Oregon & California R.R. v. United States, 238 U.S. 392, 432 (1915). 
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pan 


ASIDE FROM AND IN ABSENCE OF SEC. 250.5 OF THE 
REGULATIONS, WILLCOXSON WAS NOT VESTED WITH; 
EQUITABLE TITLE ON ANY OF THE DATES HE SO ASSERTS 


A. Pursuant to 43 CFR Sec. 250.11 (b) (1) (1947 Supp.) ; Circ. 1666, 
12 F.R. 7944, app. Nov. 19, 1947, Willcoxson submitted evidence of his 
ownership of contiguous lands; asserted his preference right and tendered 


an amount equalling the highest bid. He did not obtain equitable title on that 
date (December 9, 1953) for the Department must first determine if the 
ownership data supplied conformed to the regulation and the statute. Cosmos 
Exploration Co. v. Gray Eagle Oil Co., 190 U.S. 301, 314-315 (1903). 


B. On February 3, 1954 the Department entered its decision rejecting 
the highest bid at the public auction and recognized Willcoxson's preference 
right (J.A. 68). The decision was appealed and on April 2, 1954 the Depart- 
ment revoked its decision of February 3, 1954 and set aside the sale (J.A. 
71). Willcoxson did not appeal from that decision and, therefore, it was 
binding upon him. Moore v. Robbins, 96 U.S. 530, 535 (1878). Whatever 
interest he had by virtue of the decision of February 3,1954)/or prior there- 
to was terminated by the unappealed order of April 2 revoking the sale pro- 


ceedings. 
| 


From February 3, 1954 to January 31, 1955 the sale proceedings were 
in process of administration. Willcoxson's interest was inchoate. He did 
not have equitable title for there was no defined , described lands on which 
title could fasten. 


C. On January 31, 1955 the Department divided the section between 
the contesting preference right claimants, awarding Willcoxson the lands 
here involved and recited cash certificates would be issued in absence of 
appeal (J.A. 80). Under the regulations time for appeal expired on March 
3, 1955 and there was no appeal. 


Willcoxson did not attain equitable title on either of those dates. 
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Public lands valuable for minerals cannot be sold, (30 U.S.C .A. Sec. 21 and 
43 CFR Sec. 2508). As a condition precedent to Willcoxson's acquisition of 
equitable title on those dates, the Secretary must determine if the applic- 
able statutes (43 U.S.C.A. Sec. 1171 and 30 U.S.C.A. Sec. 21) permit sale 
upon classification as mineral in value at any time prior to issuance of 
muniment of title, or whether the statutes require determination of mineral 
value on the dates stated and, if so, were the lands then valuable for miner- 
als. Whether Willcoxson ever had equitable title on either date is wholly 
dependent upon decisions which the Secretary has not made. Willcoxson, 


therefore, has no interest cognizable by a court and enforceable through 
mandamus. Anderson v. McKay, 94 U.S. App. D.C. 11, 20, 211 F. 2d 798, 
807 (1954) cert. denied 348 U.S. 836 (1954). 


IV 


ERRORS AND OBJECTIONS NOT PRESENTED BY WILLCOXSON 
IN HIS APPEALS TO THE DIRECTOR AND THE SECRETARY 
ARE NOT SUBJECT TO JUDICIAL REVIEW 


Basic errors Willcoxson now urges in his attack upon the decisions 
of the Secretary were neither assigned nor noticed before the Department. 
Willcoxson here urges Sec. 250.5 is invalid or inapplicable to him, that ad- 
ministrative delays in processing the sales renders the Secretary's deci- 
sion impermissible. Since these errors and objections were not called to 
the attention of the Department, they may not be considered upon judicial 
review. United States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 36- 
37 (1952). 
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ARGUMENT 


I 


43 CFR SEC. 250.5 IS A VALID REGULATION BINDING 
UPON WILLCOXSON AND ABSENT A CASH CERTIFICATE 
WILLCOXSON OBTAINED NO INTEREST TO THE LANDS 
IN CONTROVERSY. THE SECRETARY'S DECISION WITH- 
DRAWING THE LANDS FROM SALE PURSUANT THERETO 
WAS NOT ONLY REASONABLE BUT MANDATORY 


A. The Regulation Is Valid Having the Force 
and Effect of Law and Is, Therefore, 
Binding upon Willcoxson. 


When all the surplusage is removed, the primary issue here involved 


is a simple one: Is 43 CFR Sec. 250.5 a valid regulation binding upon Will- 
coxson? The affirmance of that question is decisive of the appeal. 


The regulation provides: 


"Effect of application. The filing of an application 
in conformity with the regulations in this part will not 
segregate the lands applied for from other application 
under the public land laws, or defeat a prior valid right 
initiated under any such law. However, until the issu- 
ance of a cash certificate, the authorized officer may/at 
any time determine that the lands should not be sold, ithe 
applicant or any bidder has no contractual or other rights 
as against the United States, and no action taken will 
create any contractual or other obligation of the United 


States." 


It is clear if the regulation be valid Willcoxson has no interest in the 
lands and the Secretary had full authority to withdraw the lands from sale. 


In issuing the regulation the Secretary acted under his construction 
of the powers granted to him in the Isolated Tract Act (Rev. Stat. Sec. 2455, 
43 U.S.C.A. Sec. 1171). The statute authorized the Secretary to sell such 
isolated tracts as in his judgment he deems proper to expose for sale. To 
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administer the statute, the Secretary was required to construe it.1 His 
construction of the statute as reposing in him broad discretionary powers 


has been sustained by court decision 2 and follows the consistent inter- 


pretation of the Department. 


The statute does not assess a time limitation within which the Secre- 
tary must exercise his decision to sell or not sell, nor does it prescribe 
the performance of a designated act as conclusively evincing the Secretary's 
decision to sell. In these and other areas the implementation of the statute 
is confided to the Secretary to be effected through the adoption and issuance 
of such regulations as he deems appropriate .* To supply the statutory 


‘ In California Company v- Udall, 111 U.S. App. D.C. 296 F. 2d 384, 388 (1961), the 
court said: 


an administrative official charged with the duty of administering a spe- 
cific statute has a duty to determine as an initial and administrative matter the 
meanings of terms in that statute. Under familiar principles of administrative law 
a reviewing court has a limited function 'where the question is one of specific ap- 
plication of a broad statutory term in a proceeding in which the agency administer- 
ing the statute must determine it initially. '13 * * *" 


"13, N.L.R.B. v- Hearst Publications, 322 U.S. 111, 131, 64 
S. Ct. 851, 88 L. Ed. 1170 (1944)." 


2 MeTyer v. McDowell, 36 Ala. 39, 44-45 (1860). 


_ Mrs. May E. Burt, 59 LD. 521, 522 (1947); Frank B. Powell Lumber Co., Inc., 
A-26461, April 23, 1952 (unreported - see Appendix A, pp. 4-8); Alexander David 
Norton, A-27040, March 7, 1955 (unreported - see Appendix A, pp- 1-3). 


In United States ex rel. Hall v. Payne, 254 U.S. 343, 387 (1920), the Court said: 


It ig manifest from this statement that the petition presents a controversy 
over the true construction of the act of 1894. From the act, and the Secretary's de- 
cision, it is apparent that the latter was not arbitrary or capricious, but rested on 
a possible construction of the act, and one that the reported decisions of the Land 
Department show is being applied in other cases. * ** He could not administer 
or apply the act without construing it, and its construction involved the exercise 
of judgment and discretion. The view for which the relator contends was not so 
obviously and certainly right as to make it plaingly the duty of the Secretary to give 
effect to it. The relator, therefore, is not entitled to a writ of mandamus. River- 
side Oil Co. v. Hitchcock, 190 U.S. 316; Ness v. Fisher, 223 U.S. 683." 


= 18 Stat. 16, as amended 60 Stat. 1100, 43 U.S.C.A. Sec. 1201; Cosmos Explora- 
tion Co. v. Gray Eagle Oil Co., 190 U.S. 301, 309 (1903). 


Willcoxson asserts he obtained equitable title on one of five dates: December 
9, 1953 (Willcoxson’s brief, pp- 18-22), February 3, 1954 (Willcoxson's brief, pp. 
22-25), August 30, 1954 (J.A. 154, 159), January 31, 1955 (J.A- 101, 102; 103, 104) 
or March 3, 1955 (J.A. 154, 159). Willcoxson's uncertainty clearly evidences the 
necessity for the regulation. In absence thereof, the applicant cannot know when he 
obtains title and the Government does not know when it has sold. 
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omission the Secretary has here by regulation specified that his decision to 
sell shall be evidenced only through and by issuance of a cash certificate. 
He has in the same regulation advised all applicants and bidders that until 
a cash certificate has issued the lands may be withdrawn from sale, and no 


action taken creates any contractual rights against the Government. 


The courts and the Department have construed statutes having similar 
terminology to that employed in Rev. Stat. Sec. 2455, 43 U.S.C.A. Sec. 1171° 
as granting discretionary powers in the Secretary to approve or disapprove 
sales and leases of the public lands. : 


| 

The statute (43 U.S.C.A. Sec. 1171) does not command sale of the lands. 
The Secretary may sell or not sell as he chooses. The greater power to re- 
fuse sale implies the lesser power to specify the terms and conditions upon 


which sales may be made! Where discretion to sell is vested in the Secre- 


tary, he has the authority to exercise his discretion and judgment as to the 


terms and conditions of sale.® 


5". | | it shall be lawful for the Secretary of the Interior to order into market and 
sell at public auction . . . any isolated or disconnected tract . . - which, in his judg- 
ment, it would be proper to expose for sale . . rl 


6 United States ex rel. Barton v. Wilbur, 283 U.S. 414, 418-419 (1931) construing 
Sec. 13, Act of February 25, 1920, c. 85, 41 Stat. 437, 441, (Mineral Leasing Act). 
This section of the Act is expired. See 30 U.S.C. Secs. 221-222h. 

United States ex rel. Ness v. Fisher, 223 U.S. 683, 690-691, (1912), construing 
Sec. 2 of the Act of June 3, 1878, c. 151, 20 Stat. 89, 43 U.S.C.A. Sec. 311. (Timber 
and Stone Act). | 

Sellas v. Kirk, 200 F. 2d 217, 220 (9th Cir. 1952), construing Act of June 28, 
1934, c. 865, 48 Stat. 1269, as amended by Act of Aug. 6, 1947, c. 507, 61 Stat. 790, 
43 U.S.C. Sec. 315 (Taylor Grazing Act). 

May E. Burt, 59 I.D. 521, 522 (1947) also construing the Taylor Grazing Act. 


Opinion of Solicitor, 60 I.D. 477, 478 (1951) construing the Actjof June 26, 1926, 
c. 578, 44 Stat. 741, 43 U.S.C.A. Sec. 869. (Recreation Act). | 


Southern Pac. Co. v. Olympian Dredging Co., 260 U.S. 205, 208 (1922), wherein 
the Court said: 
'"* * * The power to approve implies the power to disapprove and the 

power to disapprove necessarily includes the lesser power to condition an 

an approval. * * *" 
Since under the statute there is no absolute compulsion to sell, Willcoxson had no 


absolute right to purchase, Oregon & California R.R. Co. v. United|States, 238 U-S. 
393, 432 (1915). 


: Clackamas County, Ore. v. McKay, 94 U.S. App. D.C. 108, 120, 219 F. 2d 479, 491 
(1954), vacated as moot, sub nom. McKay v. Clackamas County, Ore., 349 U.S. 909 
(1955). 
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By the regulation the Secretary "chose to retain his discretion over 9 
whether land should be sold or not until the cash certificate should be issued.” 
That he might have selected an earlier point in the sales proceedings or 
designated the performance of some other act as indicative of his decision 


to sell does not militate against the validity of the regulation he adopted and 
10 
issued. 


Since the regulation is valid, Willcoxson is bound by it. ve 


B. Willcoxson Is Contractually Bound to Abide by 

the Terms and Provisions of the Regulation. _ 

In his application, Willcoxson requested the lands be "ordered into 
market and sold at public auction under Section 2455 Revised Statutes, as 
amended (43 U.S.C.A. Sec. 1171) , and the regulations thereunder (43 CFR 
Part 250)" (J.A. 64). 


Willcoxson now seeks to escape the terms of his application -- his 
request -- his offer. But it is fundamental contract law that one who re- 
quests sale of lands at public auction upon terms he incorporates into his 
request is bound by those terms. sa 


Buck Willcoxson, (J.-A. 96, 100). 


10 tah Power & Light Co. v. United States, 243 U.S. 389, 410 (1917). 


11 cyandard Oil Co. of California v. United States, 107 F. 2d 402, 413 (9th Cir. 1940), 
cert. denied 309 U.S. 654 (1940). : 


12 4, Fulton Iron Co. v. Larson, 84 U.S. App. D.C. 39, 42, 171 F. 2d 994, 997 (1948) 
cert. denied 336 U.S. 903 (1949) the court said: 


"* * * Here appellee had wide discretion under the law not only as to 
price but as to conditions of operation, disposal of production and various other con- 
siderations. Here the appellee did not offer terms for a contract but 
offered to consider bids subject to the minimum requirement of a certain 
amount. Appellee under the law had the right at all times to decline to 
accept any or all bids for any reason or for no reason at all." 


See Continental Can Co. v. Waterway Dist., 347 P. 2d 887, 888 (Wash. 1960). 
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The decision of the Court in Erie Coal & Coke Corp. v. United States, 
266 U.S. 518, 520-521 (1925) is here controlling. 1% 


Willcoxson voluntarily actuated the sale proceedings by requesting 
the Department to offer the lands for sale pursuant to regulations which in- 
clude Sec. 250.5. He is now estopped to repudiate the conditions (Sec. 250.5) 


under which he sought to purchase. ai 


Having incorporated the regulation in his application and having re- 
quested the lands be ordered into market subject to those conditions, he is 
estopped by his own conduct and contractual proposal. 


The district court correctly decided: 


"This regulation is binding and may be exercised 
by the United States without the incurring of any liability. 
When he made the application, the defendant expressly 
made it with the understanding that it and other appropriate 
regulations covered in the same Part would govern" (J.A. 
195, 197). 


13 tn Clackamas County, Ore. v. McKay, 94 U.S. App. D.C. 108, 120, 219 F. 2d 
479, 491 (1954), vacated as moot, sub nom. McKay v. Clackamas Co! Ore., 349 


U.S. 909 (1955), the court said: 
"* * * Authority to sell includes discretion and judgment as to 
terms, conditions, time, etc. Such are United States ex rel. Gold- 

berg v. Daniels and Larson v. Domestic & Foregin Commerce) Corp." 


In Perkins v. Lukens Steel Co., 310 U.S. 113, 131 (1940) the Court made an 
observation here applicable: 


"The case before us makes it fitting to remember that 'The in- 
terference of the courts with the performance of the ordinary duties 
of the executive departments of the government, would be productive 
of nothing but mischief; and we are quite satisfied, that such a) power 
was never intended to be given to them. '30" 


"30. Decatur v. Paulding, supra, 14 Pet. at page 516." 
[39 U.S. (14 Pet.) 497] 


i Hamilton v. Dillin, 88 U.S. (21 Wall.) 73, 90-92 (1874); Callanan Road Co. v. 
United States, 345 U.S. 507, 513 (1953). 
If Willcoxson considered the regulations oppressive, his aly rnerive was to 
submit no application, United States v. Weisbrod, 202 F. 2d 629, 633) (7th Cir. 1953) 
cert. denied 346 U.S. 819 (1953), or, at least, to have noted his objection in his ap- 
plication. 
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C. The Department's Decision Withdrawing the Lands 
from Sale Was Not Only Reasonable but Mandatory. 


In his decision of April 12, 1956 the manager determined the lands 
were valuable for uranium and classifiable as mineral in character (J.A. 
87). That fact is not disputed (J.A. 96, 99). 


Since the lands were valuable for minerals they could not be sold 
(14 Stat. 86, 30 U.S.C.A. Sec. 21, 43 CFR Sec. 250.8) and, hence, the deci- 
sion of the Secretary (J.A. 96) was not only reasonable but commanded by 


statute. 


0 


THE CONTENTIONS MADE BY WILLCOXSON AND THE 
AUTHORITIES HE CITES DO NOT SUSTAIN INVALIDITY OF 
THE REGULATION NOR ITS INAPPLICABILITY TO HIM 


Willcoxson never comes to grips and scarcely approaches either the 
fundamental issues here presented, or the decision of the district court 


insofar as it determined those issued adversely to him. 


The primary issueis: under 43 U.S.C.A. Sec. 1171, did the Secretary 


have the authority to adopt and issue Sec. 250.5 of the regulations? The 
district court said that he had. 


Willcoxson does not here deny the statute vests discretion in the 
Secretary to sell or not sell. He gives no reasons nor cites authority deny- 
ing power under a discretionary statute to sell upon such terms and condi- 
tions of sale as appear appropriate to the administrative officer. He does 
not deal with the direct question of whether this statute accords to the 
Secretary the power to issue this regulation. 


Rather, Willcoxson seeks to measure the validity of the regulation 
under wholly dissimilar statutes. He wants the case determined as though 
the Secretary had issued the regulation under the cash sales or preemption 
statutes. He measures the Secretary's power under 43 U.S.C A. Sec. 1171 
by what the Secretary could have done under directive in lieu selection 
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| 
statutes such as construed in Wyoming v. United States, 255) U.S. 489 (1921). 
Under these and other mandatory enactments according the Secretary little 
more than ministerial powers, Willcoxson asserts the Secretary was not 
authorized to adopt Sec. 250.5. 


But the issue is not what the Secretary might do under the mandatory 
statutes alluded to by Willcoxson, the question is the Secretary's power 
under 43 U.S.C.A. Sec. 1171, a discretionary statute confiding to the Secre- 
tary the ultimate discretion of selling or not selling. 


Nor does Willcoxson directly discuss the fundamental issue: may an 


applicant incorporate in his application regulations pertaining to sale of 


public lands and thereafter attack a part of those regulations as invalid ? 
The district court correctly decided he could not, Callanan Road Co. v. 


United States, 345 U.S. 507, 513 (1953). 


At most Willcoxson says no one is bound by a void regulation. But 
the authorities he cites do not support the proposition one may adopt a 
regulation as part of his application to purchase public lands, the Govern- 
ment acting thereon and thereafter be heard to disavow as invalid the pro- 
posal he made, the application he submitted. 


Further, Willcoxson omits all reference to other regulations in 43 
CFR Part 250 bearing directly upon his asserted acquisition of equitable 
title on December 9, 1953 and February 3, 1954. He does not attack their 
validity. He treats them as though they were non-existent He says if the 
sale proceedings had been had under the cash sale statute,| he obtained 
title on December 9, 1953. He avers if the proceedings were had under 
mandatory in lieu selection statutes he attained an equitable interest on 
February 3, 1954. But he does no discuss the fundamental issue of wheth- 
er under regulations other than Sec. 250.5 he obtained equitable title on the 
dates he here states. 


That these regulations deny his acquisition of equitable title on the 
dates asserted is discussed in Part II hereof. 
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43 CFR Sec. 250.5 Is Not Invalid as Being Contrary to 
the Alleged All-Inclusive Rule of Public Land 

Law That upon Payment of the Purchase Price 
Equitable Title Vests in the Payor. 


(Answering Willcoxson's brief I A, pp. 13-17). 


The cash sale statutes relied upon by Willcoxson [ Rev. Stat. Sec. 
2357 (see Appendix B of this brief) and 43 U.S.C .A. Sec. 1171] are wholly 


dissimilar. 


43 U.S.C.A. Sec. 1171 is devoid of the mandatory language of Rev. 
Stat. Sec. 2357. The Isolated Tract Act does not direct public lands must 
be sold at public auction to the highest bidder who shall be the purchaser.” 
Since the statutes are not comparable, the decisions cited by Willcoxson 


are not pertinent. 


The authorities chiefly relied upon by Willcoxson in Part I A of his 
argument are analyzed in Appendix C of this brief. 


Willcoxson's difficulty stems from his failure to distinguish between 
the powers of the Secretary under mandatory legislation (e.g. Rev. Stat. 
Sec. 2353, et seq.)' and permissive or discretionary enactments (e.g. 43 
U.S.C.A. Sec. 1171, Isolated Tract Act; Act of Feb. 25,1920, c. 85, Sec. 13, 
41 Stat. 437, 441, Mineral Leasing Act; Act of June 3,1878,c.151, Sec. 1, 
20 Stat. 89, as amended, 43 U.S.C. 311, Timber and Stone Act; Act of June 
28, 1934, c. 865, 48 Stat. 1270, as amended by Act of Aug. 6, 1947, c. 507, 
Sec. 1, 61 Stat. 790, 43 U.S.C. Sec. 315, Taylor Grazing Act; Act of June 
14, 1926, c. 578, Sec. 1, 44 Stat. 741, as amended, 43 U.S.C. Sec. 869, 


Recreation Act). The distinction is vital /® and dispositive of Willcoxson's 
contention.” 


15 wor does the Act provide the land must be sold to a preference right claimant 
meeting the highest bid. United States ex rel. Roughton v. Ickes, 69 App. D.C. 324, 
328, 101 F. 2d 248, 252 (1938). 

16 United States ex rel. Alaska Smokeless Coal Co. v. Lane, 250 U.S. 549, 555 (1919). 


(For citation to decisions construing the discretionary statutes listed on this 
page, see footnote 6, supra). 


17 wilbur v. United States ex rel. Barton, 60 App. D.C. 11, 46 F. 2d 217, 221 (1930), 
aff'd. sub nom. United States ex rel. Barton v. Wilbur, 283 U.S. 414 (1931); Willcox- 


son's contentions here are to some extent followed in the dissenting opinion (60 App. 
D.C. at 17, 46 F. 2d at 223). 
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43 CFR Sec. 250.5 Is Not Invalid as Being Contrary 
to an Alleged All-Inclusive Rule of the Public Land 


Laws That when an Applicant Has Performed 
Required of Him He Is Vested with Equitable Title. 


(Answering Willcoxson's brief I B, pp. 17- 19). 


Willcoxson asserts that by February, 1954 he had done all required 
of him under the law (43 U.S.C.A. Sec. 1171) and that he thereby obtained 
equitable title; that the regulation (43 CFR Sec. 250.5) is invalid since it 
is contrary to the purported rule of law when an applicant for public lands 


has done all required of him he becomes vested with an equitable title which 


cannot be vitiated by subsequent classification of land as valuable for min- 


Willcoxson's theory rests upon the postulate that unde 
laws (whether they be mandatory or discretionary in charac 
performed all acts required of him obtains equitable title. 


The authorities are to the contrary. a 


From the cases cited in footnote 19, supra, it is clear 


r the public land 


ter) one who has 


the rule as- 


serted by Willcoxson has not "become a principle of decision (having) the 


insistent quality of stare decisis -- commanding a specific conclusion, 


superseding by its automatism any discretion function in the land officers." 


18 Willcoxson's brief is permeated with statements to the effect 


that sales made 


to him were cancelled. That assertion is contrary to the plain terms of the regula- 
tion (48 CFR Sec. 250.5) and the Secretary's interpretation of the regulation and his 


action thereunder (J.A. 96, 100). 


The lands were withdrawn from sale. No sales were cancell 


for none was 


effected. United States ex rel. Goldberg v. Meyer, 37 App. D.C. 282, 288 (1911), 
aff'd on other grounds, sub nom. United States ex rel. Goldberg v. |Daniels, 231 U-S. 


218 (1913). 


Willcoxson made an offer which the Government refused. ruen Iron Co. v. 
Larson, 84 U.S. App. D.C. 39, 171 F. 2d 994 (1948), cert. denied 336 U-S. 903 (1949). 


19 Cosmos Exploration Co.v. Gray Eagle Oil Co., 190 U.S. 301, 311-313 (1903); 
Anderson v. McKay, 94 U.S. App. D.C. 11, 20, 211 F. 2d 798,| 806 (1954), cert. 


denied 348 U.S. 836 (1954); 
Dunn v. Ickes, 72 App. D.C. 325, 326, 115 F. 2d 36, 37 (1940). 


a United States ex rel. Alaska Smokeless Coal Co. v- Lane, 250 
(1919). 


U.S. 549, 554 


20 


18 


Payne v. New Mexico, 255 U.S. 367 (1921), Payne v. Central Pac. Ry., 
255 U.S. 228 (1921), Santa Fe Pac. R. Co. v. Fall, 259 US. 197 (1922), 
Wyoming v. United States , 255 U.S. 489 (1921), chiefly relied upon by Will- 
coxson, have been distinguished upon the very ground those decisions per- 


tained to mandatory enactments and were not applicable as a measure of 


the Secretary's power under statutes according him discretionary or per- 
missive authority. 72 


The district court correctly stated (J.A. 195, 198): 


"The basic cases which he (Willcoxson) cites in sup- 
port of his position (Wyoming Vv. United States, 255 U.S. 
489 (1921); Payne v. Central Pac. Ry., 255 U.S. 228 (1921); 
Payne v. New Mexico, 2500 U.S. 367 (1921); Santa Fe Pac. 
RR. v. Fall, 259 U.S. 197 (1922)) can all be distinguished 
inasmuch as they relate to rights previously vested as a 
consequence of congressional action and therefore conclusive 
in character, with no power in the Secretary to invalidate or 
negate when the requirements of the statute are complied 
with. This is an important and controlling distinction since 
the defendant is proceeding under 43 U.S.C. 1171, a statute 
which places discretion in the Secretary and with no ante- 
cedent vesting. 


"See generally Union Oil Company of California v. 
Udall, No. 15918, U.S. Court of Appeals, D.C. Cir., de- 
cided March 23, 1961, and cases therein cited." 


21 United States ex rel. Sierra Land & Water Co. v. Ickes, 65 App- D.C. 375, 378, 


84 F. 2d 228, 231, 232 (1936), cert. denied 299 U.S. 562 (1936), distinguishing Payne 
v. New Mexico, supra, Payne v- Central Pac. Ry., supra and Wyoming v. United 
States, supra; 


Ickes v. Underwood, 78 U.S. App. D.C. 396, 399, 141 F. 2d 546, 548-549 (1944), 


distinguishing Payne v. Central Pac. Ry- Co., supra; 


Anderson v. McKay, 94 U.S. App. D.C. 11, 20, 211 F. 2d 798, 806-807 (1954), 
cert. denied 348 U.S. 836 (1954), distinguishing Wyoming v. United States, supra; 


United States ex rel. State of New Mexico v- Ickes, 63 App. D.C. 278, 281, 282, 
72 F. 2d 71, 74, 76 (1934), cert. denied 293 U.S. 596 (1934), distinguishing Wyoming 
v. United States, supra: 

Since Santa Fe Pac. R. Co. v. Fall, 259 U.S. 197 (1922) cited by Willcoxson is 
a "parallel" case to Payne v. Central Pac. Ry., supra, Payne v. New Mexico, supra, 
and Wyoming v. United States, supra, (259 U.S. 197, 200), the decisions distinguish- 
ing those cases apply with the same force to Santa Fe Pac. R- Co. v. Fall. 
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43 U.S.C.A. Sec. 1171 Does Not Award Lands to 
a Preference Right Claimant. 


(Answer to Willcoxson's Argument, IC, pp. 19-21 
of Willcoxson's brief). 
The statute does not command the Secretary to sell to contiguous 
owners. It doesno more than provide if the Secretary determines to sell 
and if there be a qualified preference right claimant, the land |shall be sold 
to him. It accords no more than a preference "right to buy" if the Secre- 
tary decides to sell. 26 


Work v. United States ex rel. McAlester-Edwards Coal Co., 262 U.S. 


200 (1923) cited by Willcoxson involves the classic example ot a mandatory 
statute vesting no discretion in the Secretary and hence is not here apposite 2 


Willcoxson asserts once the Secretary orders the land into market 
the discretion afforded him by the Isolated Tract Act is exhausted; that he 
has then decided to sell and upon sale at public auction, Willcoxson, as a 
preference right purchaser, had a vested right to purchase at the highest 
bid. 


The statute does not contain such a provision. Language is lacking 
in the statute to give Willcoxson such a vested interest "as would leave a 
single remaining duty upon the Secretary, which may be commanded by 
mandamus." ae 


a United States ex rel. Roughton v. Ickes, 69 App. D.C. 324, 328 101 F. 2d 248, 
251-252 (1938); 


United States ex rel. Jordan v. Ickes, 55 F. Supp. 875, 876 (D.C. D.C. 1944), 
aff'd. 79 U.S. App. D.C. 114, 143 F. 2d 152 (1944), cert. denied, 323 .S. 759 (1944); 


United States v- Braddock, 50 F. 669, 672 (Cir. Ct. S.D. Calif. 1892); 


Alexander David Norton, A-27040, decided March 7, 1955 (unreported - See 
Appendix A, pp- 1-3). 


23 work v. United States, 267 U-S. 175, 183 (1925). 


24 united States ex rel. Roughton v. Ickes, 69 App. D.C. 324, 328, 101 F. 2d 248, 
252 (1938). aia 


20 


McKay v. Wahlenmaier , 96 U.S. App. D.C. 313, 325, 226 F. 2d 35, 47 
(1955) does not aid Willcoxson. There the court decided no more than upon 
the Secretary's decision to lease, he must, in accordance with regulation, 


lease to the first qualified applicant. a 


Since Seaton v. The Texas Co., 103 U.S. App. D.C. 163, 256 F. 2d 718 
(1958) and Barash v. Seaton, 103 App. D.C. 159, 256 F. 2d 714 (1958) involve 
much the same question presented to the court in McKay v. Wahlenmaier, 
supra, further exposition of the clear distinction between those cases and 
the instant one is needless. 


43 U.S.C.A. Sec. 1171 accorded Willcoxson a preference right to pur- 
chase if the Secretary determined to sell. Since the Secretary has decided 
not to sell, Sec. 250.5 does not violate Willcoxson's preference right to buy. 
Accordingly , Willcoxson is without standing to object to the result of the 
administrative process, Fulton Iron Co. v. Larson, 84 U.S. App. D.C. 39, 
42,171 F. 2d 994, 997-998 (1948) , cert. denied 336 U.S. 903 (1949). 


D. The Secretary Correctly Interpreted 43 CFR Sec. 
250.5 As Binding upon Willcoxson. 


(Answering Willcoxson's Argument I D and I at 
pages 21-31 of Willcoxson's brief). 


Willcoxson cites 43 CFR Sec. 250.12 (c) of the regulations and other 
provisions in support of his contention Sec. 250.5 is inapplicable to him. 


Willcoxson asked the lands be ordered into market subject to 43 CFR 
Part 250. It is fundamental he cannot claim under regulatory provisions he 
deems helpful and attack as invalid a section thereof (43 CFR Sec. 250.5) 
inimical to his claim. 


The district court correctly decided: 


5 in McKenna v. Seaton, 104 U.S. App. D.C. 50, 54, 259 F. 2d 780, 784 (1958) 
cert denied 358 U.S. 835 (1958) the court discusses the limitations of McKay v- 
Wablenmaier, supra. 
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"Apart from this, he is also the victim of his own tour 
de force, because while he insists that regulation 250.12 (c) 
be applied in his favor, he seeks to avoid the applicability of 
250.5" (J.A. 195, 198). 


Further, if there be a conflict in the regulations as Willcoxson alleges, 
resolution thereof is invested in the Secretary. If there be a doubt in inter- 


pretation, the Secretary's construction of his own regulations must prevail °° 


The remainder of Willcoxson's argument pertaining to the Secretary's 
construction of Sec. 250.5 is pre mised upon the contentions he advances in 
Parts I and II at his brief; that is, in view of court decisions construing the 
cash sale statute and other mandatory enactments, the regulation cannot 
mean what the Secretary says it means. Aside from the questionable pre- 
mise , the test is not what the Secretary should have thought the regulation 
meant. The Secretary's construction is unassailable unless plainly erron- 
eous, Bowles v. Seminole Rock Co., 325 U.S. 410, 414 (1940). |Here, the 
Secretary's construction is at least reasonable. Indeed, the language of the 
regulation is clear, its purport and meaning inescapable, leaving little room 
for any interpretation save that accorded it by the Secretary. 


Willcoxson states if the Secretary's interpretation of Sec. 250.5 is 
correct then the Secretary was without jurisdiction to adopt and issue it, 
inasmuch as the regulation does not "enforce and carry into effect" the 
statutory grant (Rev. Stat. Sec. 2478, 43 U.S.C.A. Sec. 1201). 


The necessity for the regulation is manifest from Willcoxson's vary- 
ing positions. Willcoxson contends he obtained equitable title on one or 
more of five separate events occurring during the sale proceédings , the 


a Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 413-414 (1945); Wright v. 
Paine, 110 U.S. App. D.C. 100, 102, 289 F. 2d 766, 768 (1961). 


He further notes the Secretary is now proposing clarifying amendments to 
43 CFR Sec. 250.5. That action neither adds nor subtracts "one cubit" from the 
validity of the regulation extant during these proceedings. 
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dates ranging from December, 1953 to March, 1955.77 The regulation 
was adopted and issued to give certainty to sale proceedings under the Act. 
Absent Sec. 250.5, the Secretary's decision to sell and applicant's acquisi- 
tion of title are left in limbo as so clearly demonstrated by Willcoxson's 


various contentions. 


By regulation (43 CFR Sec. 250.5) the Secretary has said his deci- 
sion to sell shall be evidenced only by issuance of a cash certificate and 
that until a cash certificate be issued neither equitable nor legal title vests 
and no action taken creates any contractual or other obligations of the Gov- 
ernment. He has thus discharged the duty imposed upon him in the sale 
and disposition of public lands 28 and neither upon reason nor authority 
is his action assailable. 


Summary of Willcoxson's Argument 
I and II of His Brief. 

In its essentials Willcoxson's case is that the regulation is invalid 
since under the cash sales statute providing the highest bidder shall be 
the purchaser, courts have decided the highest bidder paying the purchase 
price obtained equitable title, a fortiori upon payment of the purchase price 
under 43 U.S.C.A. Sec. 1171 he became the equitable owner; that the regu- 
lation is invalid since under mandatory statutes granting naught to the 
Secretary save ministerial powers, courts have said equitable title vests 
upon applicant doing all required of him, a fortiori under 43 U.S.C.A. Sec. 
1171 Willcoxson obtained an equitable interest; that the regulation is in- 
valid since a court decision said a lessee could not be deprived of his 
preference right to purchase the surface of lands covered by his lease un- 
der a statute categorically and without more according lessee that right, 
a fortiori he here, and under 43 U.S.C.A. Sec. 1171, became the equitable 


T December 9, 1953 -- the date Willcoxson filed his preference right claim; 
February 3, 1954 -- the date the Department recognized his preference right; August 
30, 1954 -- the effective date of the Atomic Energy Act of 1954 (J.A. 154, 159); Janu- 
ary 31, 1955 -- the date the Department divided the section and awarded a part of the 
lands to Willcoxson (J.A. 154, 159); March 3, 1955 -- elapse of time to appeal from 
decision of January 31, 1955 (J.-A. 101, 102; 103, 104). 


28 united States ex rel. Riverside Oil Co. v. Hitchcock, 190 U.S. 316, 324-325 (1903). 
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owner upon exercising his preference right. Such is the foundation of his case. 


Thus by a step by step progression from one non sequitur to another, 
Willcoxson asks judgment invalidating a regulation the Secretary believed it 
his duty and within his discretion to issue; to countenance Willcoxson's 
attack upon the regulation adopted by him and made a part of his application 
for sale, the Government acting favorably thereon in reliance upon its terms; 
to compel the Secretary to retract his decision made in the public interest 
and under mandate of law; and to coerce the Secretary by mandamus to con- 
vey lands of the public domain against his decision and without'his approval. 
But under 43 U.S.C.A. Sec. 1171 and the regulations adopted pursuant thereto, 
this a court cannot do, United States ex rel. Ness v. Fisher, 223U.S. 683,692 (1912). 


E. The Government's Alleged Delays, Mistakes and Neglect 
In Processing Willcoxson's Claims Do Not Vitiate 43 
CFR Sec. 250.5 and the Secretary's Decision Thereunder 
Nor Form a Juridical Basis upon Which Mandamus may 
Be Issued. 


(Answering Willcoxson's Brief II, pp. 31-38) 


Willcoxson asserts the Government has no interest in this litigation, 
that it is a mere stakeholder. That the Government has an interest in the 
litigation clearly appears in the pleadings (J.A. 4, 169 and 185). The litiga- 
tion is not wholly between Kerr-McGee and Willcoxson, Kerr-McGee asserts 
no interest in the W/2 of Section 8, here involved. 


Willcoxson does not assert the alleged delays.occasioned by the Govern- 
ment were arbitrary and capricious. In absence of that allegation, it must 
be assumed the delays were occasioned by good and sufficient reasons, since 
delay in decision may be proper and requisite to wise administration.?9 


Willcoxson has not been damaged by delay of the Government (and 
Kerr-McGee has not "profited" thereby) except upon the conclusive pre- 
sumption if the Secretary had acted with more celerity a cash certificate 


29 punn v. Ickes, 72 App. D.C. 325, 326, 115 F. 2d 36, 37 (1940). 
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would have been issued to him. There is no basis for the presumption. 
Since under the statute and the regulations, the Secretary could sell or 
not sell as he chose, 30 the presumption he would have sold is pure con- 
jecture. To determine what he would have done involves a probing into 
his mental processes. This function is denied the courts. $1 


Willcoxson, therefore, has not been damaged by the alleged delay 
and the requisites of estoppel are not present. = 


Whoever the parties, the insistent question is whether Sec. 250.5 is 
valid. Since 43 U.S.C.A. Sec. 1171 authorized its issuance, delay in deci- 
sion does not invalidate the regulation nor negate the Secretary's action 


authorized thereunder. Administrative decisions may not be set aside be- 


33 
cause of delay nor does delay in decision effectuate vestment of title. eg 


mm 


ASIDE FROM 43 CFR SEC. 250.5, WILLCOXSON HAS NOT 
OBTAINED AN EQUITABLE INTEREST IN THE LANDS 


Willcoxson asserts he was the equitable owner on December 9, 1953, 
the date he filed his preference right and tendered an amount equal to the 
highest bid (Part I A and IC Willcoxson's brief); on February 3, 1954, the 
date the Department rejected Roundy's bid and recognized Willcoxson's 
preference right (Part IB Willcoxson's brief); on August 30, 1954, the 
effective date of the Atomic Energy Act of 1954 (68 Stat. 921, 42 U.S.C.A. 
Sec. 2011 (J.A. 154, 159); on January 31, 1955, the date the Department 


30 Cf. United States ex rel. Jordan v. Ickes, 55 F. Supp. 875, 876, (D.C. D.C. 
1944), aff'd. 79 U.S. App. D.C. 114, 143 F. 2d 152 (1944), cert. denied 323 U.S. 759 
(1944). 


31 United States v. Morgan, 313 U-S. 409, 422 (1941). 


32 Uni vy. Standard Oil Co. of California, 20 F. Supp. 427, 452-454 
(D.C. S.D. Calif. 1937). 


33 Standard Oil Co. of California v. United States, 107 F. 2d 402, 411-412 (9th 
Cir. 1940), cert. denied 309 U.S. 654 (1940). 


ig Barden v. Northern Pac. R. Co., 154 U.S. 288, 331 (1894). 
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divided the section and awarded Willcoxson the 240-acre tract here in- 
volved (J.A. 154, 159); and upon elapse of time for appeal of the January 
31 decision -- March 3, 1955 (J.A. 101, 102; 103, 104). 


Were Sec. 250.5 void or omitted from the regulations, Willcoxson's 


conclusions are erroneous. 


This contention was presented to the district court but not passed 
upon by it. Sustaining the validity of Sec. 250.5 made unnecessary con- 
sideration of Willcoxson's interest were the regulation void. 


A. Willcoxson Did Not Have Equitable Title 
on December 9, 1953. 

43 CFR Sec. 250.11 (b) (1) (1947 Supp.), Circ. 1666, 12 F.R. 7944, 
app. Nov. 19, 1947, (Appendix B) requires a preference right claimant to 
support his claim of ownership to contiguous land. If Willcoxson became 
onwer of the equitable interest by his act of submitting supporting data 
without more as he here asserts, then the Department is deprived of con- 
sidering and deciding whether the papers filed establish Willcoxson's as- 
sertion of ownership. Such is not the law. Review and favorable deter- 
mination by the Department were requisite to vesting equitable title in 
Willcoxson. He had no equitable interest until favorable decision had been 
made thereon by the Department. = 


B. Willcoxson Did Not Have Equitable Title 
on February 3, 1954 nor August 30, 1954. 
On February 3, 1954 the Department rejected Roundy's bid and rec- 
ognized Willcoxson's preference right claim (J.A. 68). Roundy appealed 
from that decision (J.A. 69). On April 2, 1954 the Department affirmed 
Roundy's appeal and revoked the sale (J.A. 71). Willcoxson did not appeal 
from the decision, hence it became final and binding upon him. i 


35 Cosmos Exploration Co. v. Gray Eagle Oil Co., 190 U-S. 301, 314-315 (1903); 
nv. McKay, 94 U.S. App. D.C. 11, 20, 211 F. 2d 798, 807 (1954), cert. denied 


Anderson 
348 U.S. 836 (1954). 
. Moore v. Robbins, 96 U.S. 530, 535 (1878). 
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From that date until January 31, 1955 the sale proceedings were in 
the process of administration (J.A. 73 to J .A. 79, inclusive). 


The unappealed decision of April 2, 1954 (J.A. 71) extinguished what- 
ever interest in the section Willcoxson had theretofore attained. From 
April 2, 1954 to January 31, 1955 Willcoxson's interest was no more tang- 
ible than a hope that upon culmination of the administrative proceedings he 
would receive some part of the section. Whatever amount of acreage and 
description thereof he might receive was unknown, determinable only upon 
future events in the proceedings. ot 


His interest was inchoate not arising to the dignity of a valid claim. ae 


He did not have equitable title since there were no describable , identifiable 
lands upon which such a title might fasten. 


C. Willcoxson Did Not Obtain Equitable Title to the 
Lands on January 31,1955 Nor on March 3, 1955. 

The Atomic Energy Act of 1954 (68 Stat. 716, 42 U.S.C.A. Sec. 2098) 
subjected uranium to the mining laws of the United States. Mineral lands 
are not subject to sale (c. 166, Sec. 5, 14 Stat. 66, 30 U.S.C.A. Sec. 21 and 
43 CFR Sec. 250.8). It is not denied the lands were mineral in character 
on April 12, 1956, the date of the manager's decision, nor does Willcoxson 
assert lands valuable for minerals may be sold (Buck Willcoxson, J.A. 96, 
99). 


Under construction of the pertinent statutes (43 U.S.C.A. Sec. 1171 
and 30 U.S.C.A. Sec. 21) and the regulations (43 CFR Sec. 250.8) most 
favorable to Willcoxson, if the lands were properly classifiable as mineral 
in character on January 31 and March3,1955, he did not have equitable title 


on either of those dates. oe 


37 Mason v. Mason, 282 P. 2d 317 (Utah 1955). 


38 cr. Work v. Braffet, 276 U-S. 560, 566 (1928). 


39 southern Pac. R. Co. v. United States, 51 F. 2d 873, 875 (9th Cir. 1931) cert. 
denied 284 U.S. 675 (1931). =e 
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As a condition precedent to vesting of equitable title, the Secretary 
must first determine under this statute (43 U.S.C.A. Sec. 1171) and these 
regulations (43 CFR Part 250), if the correct issue be the mineral character 
of the lands on the dates stated or if subsequent classification of mineral 
or if admitted 
subsequent discovery of minerals prevents acquisition of equitable title.** 


value negates acquisition of equitable title on those dates, *° 


Aside from Sec. 250.5, until the Secretary has passed |upon these and 
other issues favorably to Willcoxson, he does not have equitable title or any 42 
interest in the lands cognizable by a court and enforceable through mandamus. 


IV 


ERRORS AND OBJECTIONS NOT PRESENTED BY WILLCOXSON 
IN HIS APPEALS TO THE DIRECTOR AND THE SECRETARY 
ARE NOT SUBJECT TO JUDICIAL REVIEW 


This contetion was presented to the district court but not passed upon 
by it. Sustaining the validity of the regulation eliminated need for consider- 
ation. 


Willcoxson rests his case upon the proposition Sec. 250.5 of the regu- 
lation is either invalid or inapplicable to him and that governmental delays 
in the administrative proceedings renders the Secretary's decision imper- 
missible. 


40 Anderson v. McKay, 94 U.S. App. D.C. 11, 20, 211 F. 2d 798, 807 (1954), cert. 
denied 348 U.S. 836 (1954); Barden v. Northern Pac. R.- Co., 154 US. 288, 292, 315- 
321 (1894). 


41 5, Cosmos Exploration Co. v. Gray Eagle Oil Co., 190 U.S. 301, 314 (1903), the 
Court observed: 


" * * ® Jt is also for the Land Department to determine whether, 
if the lands were not known to be mineral land at the time of the se- 
lection, the fact that mineral in paying quantities has been found since 
that time, will vitiate that selection .. ." 


42 anderson v. McKay, 94 U-S. App. D.C. 11, 211 F. 2d 798 (1954) cert. denied 
$48 U.S. 836 (1954); Cosmos Exploration Co. v. Gray Eagle Oil Co,, 190 U.S. 301, 
314-315 (1903). Cf. Union Oil Co. of California v. Udall, 110 U.S. App- D.C. 124, 
289 F. 2d 790 (1961). 
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These grounds of error were not assigned or noticed in his appeal to 


d. 43 


the Director (J.A. 101) and were, therefore , waive Nor were they 


assigned as error in his appeal to the Secretary as required by the regula- 


44 Since the objections and errors he now asserts were neither 


tions. 
noted nor urged in his appeals to the Director and Secretary, (J.A. 101, 
103) id or otherwise presented to the Department, they are not subject to 
judicial review, United States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 


33, 36-37 (1952). 


CONCLUSION 


Willcoxson requested the Department to order the lands into market 
subject to the reserved right of the Department to withdraw the lands from 
sale. Willcoxson's offer to purchase has been rejected. He has not received 
muniment of title, nor have his rights been invaded. He is without capacity 
to sue and his case fails to support relief in mandamus he seeks. Fulton_ 
Iron Co. v. Larson, 84 U.S. App. D.C. 39, 171 F. 2d 994 (1948) cert. denied 
336 U.S. 903 (1949). 


The district court correctly decided Sec. 250.5 of the regulations is 
valid and binding upon Willcoxson, that under its provisions the Secretary 
had full authority to withdraw the lands from sale and Willcoxson has no 
interest therein. 


Aside from the validity of Sec. 250.5, Willcoxson does not have an 
equitable interest in the lands cognizable by a court or enforceable through 
mandamus. 


43 45 CFR Sec. 221.50 (a) (1954 Revision) -- Appendix B. Adams v. Witmer 
271 F. 2d 29, 36 (9th Cir. 1958). 


44 43 CFR Sec. 221.75 (b) (1954 Revision). 


= That the Director and the Secretary did not consider Willcoxson's appeals 
to contain the objections he here urges is clear from their decisions (J.A. 94 and 
J-A. 96). 
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Errors and objections here urged by Willcoxson which he neither 
noticed nor urged before the Department are not subject to judicial review. 


The judgment of the district court should be affirmed. 
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Ada, Oklahoma 
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Washington 6, D.C. 
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APPENDIX A 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25,D.C. 


A-27040 March 7, 1955 
Alexander David Norton : Bismarck 024897. 
Public-sale applicant required 
to consent to oil and gas 
reservation. | 


Affirmed. 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This is an appeal to the Secretary of the Interior from a decision 
of the Acting Assistant Director of the Bureau of Land Management dated 


April 19, 1954, which affirmed the decision of the manager of the land 
office at Billings, Montana, of July 16, 1952, calling upon Alexander 
David Norton to consent to a reservation in favor of the United States of 
the oil and gas deposits in the E 1/2 E 1/2 and the SW 1/4 SE 1/4 sec. 
12, T. 146 N., R. 98 W., 5th P.M., North Dakota, which Mr. Norton seeks 
to acquire under the public sale law (43 U.S.C., 1952 ed., sec. 1171), or 
suffer the rejection of his application. 


The land, which had in 1917 been classified as coal land, was 
offered for sale upon the application of Mr. Norton, subject to the pro- 
visions of the act of June 22, 1910 (30 U.S.C., 1952 ed., sec. 83), reserving 
the coal deposits in the land to the United States, and subject to the act 
of August 1, 1946 (42 U.S.C., 1952 ed., sec. 1801 et 5: ), reserving all 
fissionable material to the United States. 


On the date set for the sale, June 7, 1951, Mr. Norton, who was 
the only bidder, bid the appraised price of the land and deposited the 
amount of his bid. By decision of that date, Mr. Norton's bid was declared 
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to be the high bid and the case was suspended for a period of 30 days to 


allow preference right claimants to assert their rights to purchase the 
land. The decision stated that at the expiration of the 30-day period 
further appropriate action would be taken. No other persons asserted 


preference rights within the 30-day period. However, no further action 
was taken by the manager on Mr. Norton's bid until his decision of July 16, 
1952. 


Meantime, on February 8, 1952, an application was filed for an 
oil and gas lease on the land under section 17 of the Mineral Leasing Act 
(30 U.S.C., 1952 ed., sec. 226) and thereafter the Geological Survey reported 
that the land is prospectively valuable for oil and gas. It was on the basis 
of this report that the manager called upon Mr. Norton for his consent 


to the reservation. 


Mr. Norton contends that the sale of the land to him was completed 
when the 30-day waiting period elapsed and that he is entitled to a patent 
to the land without a reservation of the oil and gas deposits. 


There is no merit in this contention. There is nothing in the public 
sale law or in the regulations issued by the Secretary governing sales 
under that law (43 CFR, Part 250; 19 F.R. 9116) which requires that land 
which has been ordered into market must be sold or which confers upon 
a person whose bid has been declared the high bid a right to the land in 
the absence of the assertion of preference rights by adjoining owners. 
The statute merely authorizes the Secretary to sell isolated tracts of the 
public domain. It does not require that he do so. It provides that for a 
period of not less than 30 days after the highest bid has been received 
owners of contiguous land shall have a preference right to buy the offered 
land at such highest bid price. The statute does not confer even upon 
owners of contiguous land any right in the land. It gives them merely a 
preference right to buy the land if the Secretary determines to sell it. 
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Under the regulations [43 CFR 250.11 (b) (4); 19|F.R. 9117] the 
manager is directed to declare the sale closed if at the end of the pre- 
ference right period no preference right has been asserted. He may also 
declare the highest bidder to be the purchaser. The manager did neither 
in this case. Thus the sale was not completed. 


Furthermore, another regulation (43 CFR 250.5; 19 F.R. 9116) 
provides: 


"* * * until the issuance of a cash certificate, the authorized 
officer may at any time determine that the lands should not be 
sold, the applicant or any bidder has no contractual or other 
rights as against the United States, and no action taken will create 
any contractual or other obligation of the United)States." 

No cash certificate was issued to Mr. Norton in this case. Thus 
he never acquired any interest in the land and the Department was free 
to reject his application and return his bid if it determined that it would 
not be proper to sell the land without reserving to the United States the 
oil and gas deposits therein. The land, having now been determined to be 


prospectively valuable for oil and gas, may not be sold except with such 
a reservation. 30 U.S.C., 1952 ed., sec. 121 et seq. 


Accordingly, it was proper to call upon Mr. Norton to execute the 
required waiver of any claim to the oil and gas deposits in the land and 
to inform him that in the absence of his consent to taking title to the land 
with a reservation of the oil and gas deposits to the United States his 
application would be rejected. | 


Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 F.R. 
6794), the decision of the Acting Assistant Director of the Bureau of Land 
Management is affirmed. 


(Sgd) J. Reuel Armstrong 
Acting Solicitor 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D.C. 


A-26461 April 23, 1952 


Frank B. Powell Lumber Company, Inc. : BLM 018656, 021151. 


Order for public sale 
canceled. 


Affirmed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


On December 20, 1949, the Frank B. Powell Lumber Company, 
Inc., applied (BLM 018656) for the public sale of two isolated tracts of 
public land, comprising 80 acres and 160 acres, respectively, pursuant 


to section 2455 of the Revised Statutes, as amended (43 U.S.C., 1946 ed., 
Supp. IV, sec. 1171). On May 5, 1950, the company filed an application 


(BLM 021151) for the public sale of three additional tracts of land, com- 
prising 40,80, and 160 acres, respectively. The five tracts, totalling 
520 acres, are located in Ts. 15 and 16 N., Rs. 9 and 10 W., 5th P.M., 
Izard County, Arkansas. 


The lands were examined from May 11 to 14, 1951. Upon the basis 
of the examination, the five tracts, together with some public lands ad- 
joining the tracts and some additional isolated tracts, were offered for 
public sale by the Regional Administrator, Region VI, Bureau of Land 
Management, in a decision dated December 20, 1951. However, before 
the date set for the sale (February 26, 1952), a question was raised in 
the Bureau of Land Management as to whether the volume and appraised 
value of the timber on the land reported by the field examiner were accu- 
rate. On February 4, 1952, the Regional Administrator vacated the order 
for sale on the ground that the total volume and value of timber shown in 
the field report were too low and that it would not be in the best interests 
of the United States to dispose of the land at the appraised values set on 
the tracts. The company appealed from this decision. 
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From February 19 to 27, 1952, a second field examination of 
the lands was made. Upon the basis of this examination, the Assistant 
Director of the Bureau of Land Management, in a letter dated March 21, 
1952, to the company, affirmed the decision of the Regional Administrator. 
The company has appealed to the head of the Department. 


Section 2455 of the Revised Statutes, as amended, authorizes the 
Secretary of the Interior to offer for public sale isolated tracts of public 
lands "which, in his judgment, it would be proper" to offer for sale. At 
the times when the appellant filed its application and since then, a reg- 
ulation of the Department provided as follows: | 


"* * * until the issuance of a cash certificate, the regional 
administrator may at any time, determine that the lands should 
not be sold, the applicant or any bidder has no contractual or 
other rights as against the United States, and no action taken 
will create any contractual or other obligation of the United 


States." (43 CFR 250.5) 


It is plain therefore that the Regional Administrator had authority 


to cancel the offer of sale and that the appellant has no ‘legal right to 
demand that the sale be held. The only question presented on this appeal 
is whether as a matter of judgment it was proper to cancel the offer 
of sale. 


The value of the isolated tracts applied for is in their timber. 
The first field examiner found a total of 138 M of shortleaf pine on the 
five tracts, which he valued at $2,040, and 2 cords of white oak valued 
at $50. He appraised the bare land at $2.50 per acre, or $1,300 for the 
520 acres, making a total value for land and timber of $3,390. The 
second field examination, which was much more thorough and which 
included a 100 percent timber cruise, revealed that there are 200 M of 
shortleaf pine, 200 M of merchantable post and white oak, 80 M of mer- 
chantable black and red oak, 4 M of gum, and 364 cedar posts on the 
520 acres, having a total value of $5,764.40. The second field examina- 
tion also indicates that the bare land is worth $1,880, making a total value 
value for land and timber of $7,644.40, which is $4,254.40 more than the 
valuation made by the first examiner. 
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It is obvious from this great discrepancy in values that it was 
not proper to permit the public sale of the tracts upon the basis of the 


appraised values set forth in the offer of sale of December 20, 1951, 


which were the values determined by the first field examination. The 
ultimate question on this appeal, however, is whether the tracts should 
be offered for sale at all. 


There are approximately 15,000 acres of public lands in Izard 
County, about 7.5 percent of the forested area of the county consisting 
of public land. The bulk of the public lands is concentrated in the south- 
west portion of the county, including the five tracts in question. Most 
of the public lands are in the headwaters of streams flowing into the 
White River and have high watershed protection value. 


There are under consideration several matters affecting approx- 
imately 100,000 acres of public domain forest lands in Arkansas, in- 
cluding the lands in Izard County. These include the development of a 
flood control plan for the Upper White River drainage, the possibility 
of revising the boundaries of the Ozark National Forest, and the com- 
pletion of a land classification study of the 100,000 acres of forest lands 
for the purpose of determining land use policies. There is also under 
consideration the establishment of a sustained yield program for forest 
lands in the area in which the five tracts are situated. Pending a re- 
solution of the matters referred to, the Bureau of Land Management has 
recommended the withdrawal of the 100,000 acres of public lands in 
Arkansas in order that a proper management program for the lands may 
be carried out. The Bureau of Land Management has already established 
a forest management office at Russelville, Arkansas, for the express 
purpose of timber management on the 100,000 acres. 


It would appear therefore that the disposal d the five tracts at 
this time would be inconsistent with the proposals looking toward water- 
shed protection and flood control and sustained yield timber manage- 
ment. For this reason, it would not be in the public interest to offer 
the five tracts for public sale at this time. 
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The appellant contends that it is operating its lands on a sus- 
tained yield basis and that there is no reason why it should not be per- 
mitted to operate the isolated tracts on that basis. However, it is in- 
dicated in the second field report that the company's cutting operations 
on private lands do not follow a sustained yield program and that the 
company does not own sufficient land and timber reserves to initiate 
a sustained yield program. The company appears to admit that its land 
holdings are insufficient for a sustained yield program but contends that 
it must begin somewhere to augment its land holdings. 


The company also urges that the lands in question are too widely 
scattered to permit proper management by the Bureau of Land Manage- 
ment. But the appellant is faced with the same obstacle. Moreover, 
the Bureau of Land Management is confronted with the same situation 
in the management of practically all the forest lands under its jur- 


isdiction. 


The appellant contends that its failure to obtain the timber on 


the tracts will seriously curtail the operation of its sawmill and impair 
the local economy. It appears, however, that the appellant's Arkansas 
mill has an annual capacity of 2,000,00 bd. ft. of lumber, but that it saws 
only about 1,000,000 bd. ft. per year. Only 107,000 bd. ft. of pine are 
available for immediate cutting on the tracts applied for, representing 
only 5 percent of the annual capacity of the mill. The appellant has 
offered no evidence to show that the Department's refusal to sell the 
five tracts to it will seriously affect the local economy. Moreover, in 
the Assistant Director's letter of March 21, 1952, to the company, he 
stated that the mature and over-mature timber on 480 of the 520 acres 
applied for would be offered at public sale in the near future. The 
appellant will have an equal chance with others to bid|for the timber. 


To summarize, it is clear that it is in the interest of proper 
land and resources management that the isolated tracts in question 
should be retained in public ownership at the present time. It is equally 
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clear that the withholding of the tracts from public sale will not 


appreciably adversely affect any operations of the company or impair 


the local economy. 


Tuererore, the decision of the Assistant Director of the Bureau 
of Land Management is affirmed. 
(Sgd) Dale E. Doty 


Assistant Secretary of the 
Interior 
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APPENDIX B 
STATUTES AND REGULATIONS 


Act of April 24, 1820, 3 Stat. 866, 
Rev. Stat. Sec. 2353, et seq. - 
Rev. Stat. Sec. 2357 thereof provides; 


"The price at which the public lands are offered for sale 
shall be one dollar and twenty-five cents an acre; and at every 
public sale, the highest bidder, who makes payment as provided 
in the preceding section, shall be the purchaser: but no land 
shall be sold, either at public or private sale, for a less price 
than one dollar and twenty-five cents an acre; and all the public 
lands which are hereafter offered at public sale, according to 
law, and remain unsold at the close of such public sales, shall 
be subject to be sold at private sale, by entry at the land office, 
at one dollar and twenty-five cents an acre, to id at the 
time of making such entry: Provided, That the price to be paid 
for alternate reserved lands, along the line of railroads within 


the limits granted by any act of Congress, shall be two dollars 
and fifty cents per acre." (Emphasis supplied), 


Act of July 4, 1866, c. 166 Sec. 5, 14 Stat. 86, 30 
U.S.C.A. Sec. 21: 


'~In all cases lands valuable for minerals shall be reserved 
from sale, except as otherwise expressly directed by law." 


43 CFR Sec. 221.50 (a) (1954 Revision): 


"Such notice of appeal must be in writing, and set forth 
in clear, concise language the grounds of the appeal, in the 
form of specifications of error, which shall be|separately stated 
and numbered; where error is based upon insufficiency of the 
evidence to justify the decision, in the assignment thereof the 
particulars wherein it is deemed insufficient must be specifically 
set forth in the notice. All grounds of error not assigned or 
noticed and argued in the brief will be considered as waived." 


43 CFR Sec. 221.75 (b) (1954 Revision): 


| 
"A notice of appeal shall set forth clearly and concisely 
the grounds upon which the appellant contends that the Director's 
decision is erroneous." 
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43 CFR Sec. 250.8 (a) (1954 Revision): 


"Mineral lands may not be sold except under specific 
statutory authority which exists for the sale of lands valuable 
for certain minerals with a reservation of those minerals to 
the United States. The regulations relating to applications for 
the surface of such lands are contained in Part 102 of this 
chapter. They must be complied with whenever an application 
is filed for land, withdrawn, classified, or valuable for such 
minerals, where such land is embraced by mineral permits or 
leases, or applications for such permits or leases, or where 
the land lies within the geological structure of a producing oil 
or gas field." 


43 CFR Sec. 250.11 (b) (1) (1947 Supp.) Circ. 1666, 12 F.R. 7944, 
app. Nov. 19, 1947: 


"A preference right to purchase must be supported by 
proof of the claimant's ownership of the whole title to the 
contiguous lands (that is, he must show that he had the whole 
title in fee), and must be accompained by the purchase price 
of the land." 
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APPENDIX C 


ANALYSIS OF CASES CHIEFLY RELIED UPON 
BY WILLCOXSON IN PART IA OF HIS 
ARGUMENT | 


Atherton v. Fowler, 96 U.S. 513 (1878): 


This was an action brought for replevin of hay. The issue was 
whether one in possession and claiming prior right under the preemption 
statute could recover value of hay cut by defendants. The Court said: 


"It may, therefore, be said that at the time the transactions 
occurred of which we are speaking there were three modes of 
securing title to public lands: 1. By purchase |at the public 
land sales ordered by the President. 2. By private entry; that 
is, by going to the land officer and paying at the rate of $1.25 
or $2.50 per acre for any land subject to private entry or sale 
at those rates respectively. 3. By preemption. 


‘Both the former modes contemplated the immediate pay- 
ment of the money, and the right of the party he the land was 
fixed when this was done. He had then a vested interest, which 
became a perfect legal title when he received his patent. This 


was usually after such delay as was necessary to ascertain if 
there were any conflicting claims or rights to the same land. 


"But the preemption of land did not require or admit of 
payment at the time the right of preemption was exercised. 
The land might not have been surveyed, and then it could not 
be identified or described so as to cause a patent to issue on it. 
The law also intended to give the settler time to build a house, 
break up the ground, and make a settlement first and payment 
afterwards. 


"During this preliminary period he had no vested right 
to the land; but, as we have elsewhere decided, he did thus 
acquire the right of preference in the purchase. That is to say, 
if he made the necessary settlement and improvement and the 
necessary declaration in writing, no other person could buy the 
land until the period elapsed which the law gave him to pay the 
purchase money. Frisbie v. Whitney [ supra]; Hutchings v. Low, 
15 Wall, 77 [82 U.S., XXL, 82]. 


C-2 


"Among the things which the law required of a preemptor, 
and the principal things required of him to secure his right, 
were: 1. To make a settlement on the land in person. 2. To 
inhabit and improve the same. 3. To erect a dwelling house 
thereon. Sec. 2259, R.S."’ (96 U.S. at 518). 


Benson Mining Co. v. Alta Mining Co., 145 U.S. 428 (1892): 


This was an action in damages for the value of ore unlawfully 
removed. The issue turned upon whether plaintiff's failure to perform 


annual assessment work as provided in Rev. Stat. Sec. 2324 voided his 


mining claims. Plaintiff had made entry, paid the purchase price and 
received a certificate of purchase (16 P. 565, 567). He had not received 
a patent. The Court, in determining failure to perform the assessment 
work did not vitiate plaintiff's mining claims, said: 


"&* * * Near its close is this, as to the patent: ‘If no adverse 
claim shall have been filed with the register and the receiver 
of the proper land office at the expiration of the sixty days of 
publication, it shall be assumed that the applicant is entitled to 
a patent upon the payment to the proper officer of five dollars 
per acre, and that no adverse claim exists.' In other words, 
when the price is paid the right to a patent immediately arises. 
If not issued at once, it is because the magnitude of the business 
in the land department causes delay. But such delay, in the 
mere administration of affairs, does not diminish the rights 
flowing from the purchase, or cast any additional burdens on 
the purchaser, or expose him to the assaults of third parties." 
(145 U.S. at 481). 


Carroll v. Safford, 3 How. 441 (1844): 

This was an action to invalidate a tax assessment and to enjoin 
the County Treasurer from conveying the lands to purchasers at tax 
sale. Plaintiff had paid for the land and a final certificate had been 
issued to him but he had not received a patent. The question was whether 
plaintiff under the applicable public land law had obtained such an interest 
in the land as to be taxable by the State. The Court said: 


"But independently of the force of usage, we think the 
construction is sustainable. When the land was purchases and 
paid for, it was no longer the property of the United States, but 
of the purchaser. He held for it a final certificate, which could 
no more be cancelled by the United States than a patent. It is 
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true, if the land had been previously sold by the! United States, 

or reserved from sale, the certificate or patent might be re- 
called by the United States, as having been issued through mis- 
take. In this respect there is no difference between the certificate 
holder and the patentee." (3 How. at 460-461). | 


United States v. Hughes, 11 How. 551 (1850): 


This was an action by the United States to cancel a patent fraud- 
ulently obtained. One Goodbee filed and obtained a preemption certificate 
upon submission of proof and payment of the purchase price. Goodbee 
proceeded under the Act of April 12. 1814, 3 Stat. 122, providing in 
part: ". . . That every person. . . who has actually inhabited and cul- 
tivated a tract of land. . . shall be entitled to the right of preemption 
in the purchase thereof . . . as directed by . . . the Act). . . passed 
February 5, 1913." The Government thereafter issued|patent to Hughes. 


The Court said: 


| 
"By the Constitution, Congress is vested with power to 
dispose of the public lands, and to make all needful rules and 


regulations respecting them. Under existing regulations, Goodbee 
had a right to enter the land in dispute in exclusion of others, and 
did so; and the United States, as owner, having been paid for the 
land, was bound to make the purchaser a title, in the same man- 
ner than an individual would have been bound under similar cir- 
cumstances." (11 How. at 568). 


Wyoming v. United States, 255 U.S. 489 (1921): 
In United States ex rel. New Mexico v. Ickes, 63 App. D.C. 278, 


281, 72 F. 2d 71, 74 (1934), cert. denied 293 U.S. 596 (1934) the court 


pointed out the limitations of Wyoming v. United States, supra, and the 


mandatory nature of the statute there involved. The Court said: 


"Tt will be observed that the court was not there considering 
an original grant of school land, but an exchange of title of school 
land, which it already possessed, for lieu lands under an option 
proposed by Congress. The state had a pene title to the tract 
in the forest reserve, and the land selected in lieu thereof was 


C-4 


vacant, unappropriated, and not known, or believed to be 

mineral. Consequently, the court held that, when the state 
surrendered title to its school land and filed its application for 
the lieu lands, complying with all the conditions laid by Congress, 
the action of the Secretary was merely judicial, and that the 

title to the lieu lands vested as of the date of the filing by the 
state of its acceptance of the terms of the act and not as of the 
date of the approval or disapproval by the Secretary." 
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QUESTIONS PRESENTED 


1. Whether Congress, in empowering the Secretary of 
the Interior to sell isolated tracts of public lands under 
regulations adopted by the Secretary, authorized that 
officer to include within his regulations a provision that 
no rights of any kind should accrue to a purchaser until 
a cash certificate has been issued to him. 

2. Whether unreasonable delay or mistake or neglect 
prevented issuance of a cash certificate to appellant before 
the lands were withdrawn from sale because they are 
mineral in character and, if so, then whether in consequence 
thereof appellant acquired rights in the land which he would 
not otherwise have had. 

3. Whether the lands were validly withdrawn from sale 
because classified as mineral in character. 

4. Whether appellant, who applied for sale of the lands 
expressly under the existing regulations, is estopped now 
to challenge one of them, where the Secretary’s consent 
to the public offerings might have been withheld if he had 
known that, notwithstanding his regulation, appellant 
would assert that rights could vest prior to issuance of 
cash certificates. 

5. Whether appellant is precluded from raising issues 
in a court concerning the Interior Department’s actions 
which he did not raise before the Department. 
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Jurisdiction 


Statement: 


The nature of the three cases 
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The applications for sales and the conditions of the pub- 
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Section 22 


The decision of the district court 
Statutes and regulations involved. 
Summary of argument 


Argument: 


I. The Isolated Tract Act authorizes the regulation in 43 
C.F.R. section 250.5 and the Secretary accurately ap- 
plied the regulation to appellant 

Introduction ..... ‘ 
A. By the terms of the Act the Secretary is permitt 
to fix the time of a transfer of equitable title 
and section 250.5 of his regulations fixed the 
time at the issuance of a cash certificate oe 
B. There is no conflict between Section 250.5 of the 
regulations and other sections of the regula- 
tions 

II. Appellant’s interpretative materials outside this statute 
and the regulations under it are not relevant and hence 
do not invalidate 43 C.F.R. section 250.5 as applied by 
the Secretary 

III. Appellant derives no rights to the lands as a result of 
the alleged delay, mistake, and neglect of the Govern- 
ment 

IV. Since appellant had no interest in the lands in the absence 
of a cash certificate, the classification of the lands as 
mineral in character was proper 

V. Appellant is estopped to attack the regulation 

VI. Appellant is precluded from raising issues in a court 
concerning the Department’s actions which he did not 
raise before the Department 


Iv 


CITATIONS 


Cases: 


Ard v. Brandon, 156 U.S. 537 
Atherton v. Fowler, 96 U.S. 5 
Barash v. Seaton, 103 U.S. App. D.C. 159, 256 F.2d 714 
Benson Mining Co, v. Alta Mining co, 145 U.S. 428... 
Bunker Hill Co. v. United States, 226 U.S. 48 
Carroll v. Safford, 3 How. 441 
Chapman v. El Paso Natural Gas Co., 92 U.S 
14, 204 F.2d 46.. mee 
Chapman v. Santa Fe Pac, RR. Co., 90 U.S. ha D.C. 34, 198 
F.2d 498, cert. den. 343 U.S. 964........ 
Coggeshall v. United States, 95 F.2d 986 ‘ 
*College Point Boat Co. v. United States, 267 U. S. 12 
Cornelius v. Kessel, 128 U.S. 456 
Cosmos Exploration Co. v. Gray eae Oil Co., 190 U.S. 
Curtner v. United States, 149 U.S. 662 
Daniels v. Tearney, 102 U.S. 415.... 
Dunn Vv. Ickes, 72 App. D.C, 325, 115 F.2d 36 
°Erie Coal and Coke Corp. v. U: ited States, 266 U.S, 518 
*Fulton Iron Co, v. Larson, 84 U.S. ADP. D.C. 39, 171 F.2d 
994, cert. den. 336 U.S. 903. ... , : 
Guaranty Savings Bank v. Bladow, 176 US 
*Haley v. Seaton, 108 U.S. App. D.C. 257, se F. 2d 620 
Hemmer v. United States, 204 Fed. 898, aff'd 241 U.S. 379.. 
*Holliday v. Highee, 172 F.2d 316... aes 
Lytle v. Arkansas, 9 How. 314....... 
McKay v. Wahlenmaier, 96 U.S. App. D. C. 313, 296 F. 2d 35. 
*McKenzie v. Fisher, 40 App. D.C. 74 ..... 
Payne v. Central Pac. Ry. Co., 255 U.S. 28. 
Payne v. New Mexico, 255 U.S. 367 
Pepper v. Scott, 53 F.2d 202 F 
Santa Fe Pac. R.R, Co. v. Fall, 259 U.S. TOT: s 
Seaton ¥. Texas Co., 103 U.S. App. D.C. 163, 256 F.2d mis. 
Simmons v. Wagner, 101 U.S. 260 
St. Louis Co. v. Prendergast Co., 260 U.S. 469 a 
*Standard Oil Co. of California v. United States, 107 F. 
402 ‘ 
*Unemployment Compensation Commission v. . Aragon, 329 U.S. 
143. 
*Union Oil Company of California v v. Udall, 110 U.S. App. D.C. 
124, 289 F.2d 790..... 
United States v. Beebe, 127 ‘US. 338... 
United States v. Des Maines dc. Company, 142 U: S. 510. 
United States v. Detroit Lumber Co., 200 U.S. 321. 
United States v. George, 228 U.S. 14 + 
United States v. Hughes, 11 How. 552 
United States v. L. A. Tucker Truck Lines, 344 U.S. 33 


* Cases chiefly relied upon are marked with an asterisk. 


Cases—Continued 


United States v. Midway Northern Oil Co., 232 Fed. 619 

United States v. Smith, 14 F.2d 391 

United States v. United Verde Copper Co., 196 U.S. 207 

“United States v. Weisbrod, 202 F.2d 629, cert. den. 346 US. 
819, reh. den. 346 U.S. 880 

*United States ex rel. Roughton v. Ickes, 69 oor D.C. 324, 101 
F.2d 248 

Williamson v. United States, 207 US. 425 

Wirth v. Branson, 98 U.S. 118 

Witherspoon v. Duncan, 4 Wall. 210 

Work v. United States ex rel. McAlester-Edwards Coal Co., 
262 U.S. 200.. ° 

Wyoming v. United States, 255 US. 489... 

Yosemite Valley Case, The, 15 Wall. vif fee 


Statutes and Regulations: 


Act of March 31, 1808 (R.S. sec. 2358), 2 Stat. 479 

Act of August 3, 1846, 9 Stat. 51..... 

Act of March 3, 1891, 26 Stat. 1099, 43 U.S.C. see. “165 (1928 
ed.) 

Isolated Tract Act (RS. sec. 2455), 43 U. S.C. see. 1171 45,35, 

Mineral Leasing Act, 30 U.S.C. sec. 226... 

Oregon and California Railroad Grant Lands Act, 43 U.S.C. 


sec. 118ld ... 
Small Tract Act, 43 U. ‘Ss. C. sec. 6822. 4 


88 888 


Revised Statutes: 
Section 2318, 30 U.S.C. see 
Section 2478, 43 U.S.C. see. 


Uniform Sales Act. sec. 21..... 
43 C.F.R. secs. 250 et seq. 


YRERBES BE BE 


see S50 T1(BY (2). coc ms no csacuecs ciate ase a ; 
sec. 250.11(b) (3). Pile 5 tao 
sec. 250.11(b) (4) Meath wae 24 
sec. 250.12(a) a eae 32 
see. 250.12(b) (2) 32 


* Cases chiefly relied upon are marked with an asterisk. 


Miscellaneous : 


19 Fed. Reg. 5221 

19 Fed. Reg. 9116 

26 Fed Reg. 12254 ........... 

Lester A. Parker, 52 L.D. 496 

Martin J. Plutt, et al., 61 I.D. 185.... oes 
Restatement of the Law, Contracts, sec. 27 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,713 
Buck WILLcoxsoN, APPELLANT, 
Vv. 


Unrrep STaTES OF AMERICA AND Kere-McGee 
Om InpustRies, INc., APPELLEES 


No. 16,714 
Buck WILLcoxsoN, APPELLANT, 


v. 


Srewart L. UpaLt, SECRETARY OF THE INTERIOR AND 
Kerr-McGee Om Invustries, INc., APPELLEES 


No. 16,715 
Bucx WILLcoxsoN, APPELLANT, 
v. 


Unrrep STATES OF AMERICA, APPELLEE 


APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES OF AMERICA AND 
STEWART L. UDALL, SECRETARY OF THE INTERIOR 


OPINION BELOW 


The memorandum of the district court is printed at 
pages 195-198 of the Joint Appendix. 


qd) 


JURISDICTION 


Appeal No. 16713 is an action instituted by the United 
States for a declaratory judgment that appellant has no 
rights in two tracts of public lands in New Mexico and 
for an injunction prohibiting him from prosecuting further 
litigation to assert such rights (Jt. App. 4). Appellant 
and Kerr-McGee Oil Industries, Inc. (which claims a min- 
eral interest under the laws of the United States), volun- 
tarily appeared and submitted to the jurisdiction of the 
district court. Appellant filed a cross-claim against Kerr- 
McGee for injunction and accounting of minerals removed 
from one tract. The cross-claim is asserted to arise under 
laws of the United States and to be between citizens of 
different states and appellant claims an interest in the 
subject matter exceeding the value of $10,000 (Jt. App. 
21). The district court had jurisdiction under 28 U.S.C. 
sec. 1345, the United States being plaintiff. Jurisdiction 
of the cross-claim is asserted under 28 U.S.C. secs. 1331 and 
1332. 


No. 16714 is an action by appellant in the nature of 
mandamus to compel the Secretary of the Interior to issue 
a cash certificate to him for the same lands (Jt. App. 154). 
Kerr-McGee intervened in opposition because of its claimed 
mining interest (Jt. App. 174). Jurisdiction is asserted 
under 28 U.S.C. secs. 1331 and 1332. 

No. 16715 was instituted by appellant in the federal 
district court for New Mexico under the Federal Tort 
Claims Act, 28 U.S.C. sees. 1346(b) and 2674, and was 
removed to the court below by order of the New Mexico 
district court (Jt. App. 185, 192). 

A single, consolidated judgment adverse to appellant 
in all three cases was entered by the district court on 
August 5, 1961 (Jt. App. 198). Notices of appeals were 
filed on October 2, 1961 (Jt. App. 200). The jurisdiction 
of this Court is invoked under 28 U.S.C. sec. 1291. 


STATEMENT 
THE NATURE OF THE THREE CASES 


These three actions, which were consolidated below and 
have been consolidated by order of this Court on November 
16, 1961, are all founded upon the same facts and present 
the issue of whether the Secretary of the Interior acted 
correctly in refusing to complete a sale of two isolated 
tracts of the public domain in New Mexico to appellant be- 
cause the Secretary classified the lands as mineral in char- 
acter. 

No. 16714, which commenced the present litigation, was 
instituted by appellant in the court below on August 5, 
1958, and is an action in the nature of mandamus to compel 
the Secretary to issue a cash certificate to him for the tracts. 
Kerr-McKee Oil Industries, Ine., intervened to oppose the 
granting of the relief sought because it claims an interest 
in one of the tracts under the mining laws (30 U.S.C. sec. 
21 et seq.) which would be jeopardized by successful prose- 
cution of appellant’s claims? (Jt. App. 154, 174). 

No. 16715, the next action, was instituted by appellant 
on December 16, 1958, originally in the United States Dis- 
trict Court for the District of New Mexico. It is a suit 
under the Federal Tort Claims Act (28 U.S.C. sec. 1346(b) ) 
for $6,000,000 damages alleged to have been sustained by 
appellant as a result of the failure of the Manager of the 
Land Office at Santa Fe, New Mexico, to issue cash cer- 
tificates for the lands in question. That action was trans- 
ferred to the court below by order of the District Court 
for New Mexico. Kerr-McGee is not a party in that action 
since appellant’s claim, if successfully prosecuted, would 
be satisfied out of the United States Treasury alone and 
would have no direct effect upon the conflicting claims to 
the land (Jt. App. 185). 

Thereafter, No. 16713 was instituted on May 29, 1959, in 


?There has been no determination by the Department of the 
Interior of the validity of Kerr-McGee’s mining claims nor has 
there been any occasion to initiate an administrative proceeding 
for that purpose. 


4 


the court below by the United States to secure a determina- 
tion of the rights of the parties with a minimum of litiga- 
tion and to avoid possible disposition of appellant’s suit 
against the Secretary (No. 16714) on grounds unrelated 
to the merits. Appellant and Kerr-McGee appeared volun- 
tarily and submitted to jurisdiction. The action seeks 
a declaratory judgment that appellant has no rights in the 
premises and, if that determination be made, then an in- 
junction against the prosecution of any further litigation 
by appellant based on the facts of these cases (Jt. App. 
4,10). Appellant filed a cross-claim against Kerr-McGee 
seeking an injunction and an accounting (Jt. App. 14). 
Kerr-McGee asserted the validity of its alleged mining in- 
terest in one of the tracts. 


THE FACTS UPON WHICH THE CASES AROSE 


The facts upon which the cases arose and upon which the 
parties believe that the questions of their basic rights 
should be decided are established entirely by documents and 
are not in dispute as to any substantial matter.* They are 
as follows: 


The Applications For Sales And The Conditions Of The 
Public Auction 


On September 23, 1952, appellant Willeoxson filed with 
the Land Office at Santa Fe two applications for the sales 
of two tracts (Jt. App. 64, 125). One application, which was 
assigned serial number New Mexico 09258, sought the sale 
of all of a particular section 22. The other (New Mexico 
09259) sought the sale of all of a particular section 8. 
Both applications were signed by appellant and declared 
that ‘‘Buck Willecoxson * * * requests that the public land 
described below, be ordered into the market and sold at 
public auction, under section 2455, Revised Statutes, as 


2Of course, if it should be held that appellant is entitled to 
receive a cash certificate the question (if there be any) of the 
liability of the United States in the Tort Claims case (No. 16,715) 
will still remain open. 


5 


amended (43 U.S.C. sec. 1171), and the regulations there- 
under (43 C.F.R. part 250).’’ 


Section 2455, Revised Statutes, as amended, 43 U.S.C. 
sec. 1171, referred to herein as the Isolated Tract Act, 
provides: 


§1171. Sale of isolated or disconnected tracts. 


Notwithstanding the provisions of section 678 of 
this title and of sections 212, 321, 662, and 945 of this 
title, it shall be lawful for the Secretary of the Interior 
to order into market and sell at public auction, at the 
land office of the district in which the land is situated, 
for not less than the appraised value, any isolated or 
disconnected tract or parcel of the public domain not 
exceeding one thousand five hundred and twenty acres 
which, in his judgment, it would be proper to expose 
for sale after at least thirty days’ notice by the land 
office of the district in which such land may be situated: 
Provided, That for a period of not less than thirty 
days after the highest bid has been received, any owner 
or owners of contiguous land shall have a preference 
right to buy the offered lands at such highest bid 
price, and where two or more persons apply to exercise 
such preference right the Secretary of the Interior 
is authorized to make an equitable division of the land 
among such applicants, but in no case shall the adjacent 
land owner or owners be required to pay more than 
three times the appraised price: * * *, 


Among the regulations under which appellant applied to 
have the sales made was 43 C.F.R., Section 250.5, which 
provides: 


§ 250.5 Effect of application. The filing of an appli- 
cation in conformity with the regulations in this part 
will not segregate the lands applied for from other 
application under the public land laws, or defeat a 
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prior valid right initiated under any such law. How- 
ever, until the issuance of a cash certificate, the au- 
thorized officer may at any time determine that the 
lands should not be sold, the applicant or any bidder 
has no contractual or other rights as against the United 
States, and no action taken will create any contractual 
or other obligation of the United States. 


Appellant stated in both applications that there were no 
indications of minerals of any kind on the land, that the 
land was chiefly valuable for grazing and that he desired to 
purchase them for his own individual use and actual oc- 
cupation for the purpose of grazing. 

Officials of the Bureau of Land Management on December 
9 and 10, 1952, approved land classification reports ap- 
praising section 22 at a value of $4.00 per acre and section 
8 at $3.00 per acre for the E’4 and $4.00 per acre for the 
Ws. Each of these reports stated (Jt. App. 112, 115): 


This tract was not examined in the field. The in- 
formation included in this report is taken from records 
in this office of range survey, aerial photos, general 
knowledge by the examiner of the country around it, 
and statements of the applicant. 


° o) ° * ° 


This section is currently under oil and gas lease 
and adjacent areas are now the scene of active uranium 
mining activities. There are no known uranium min- 
ing activities within the immediate vicinity of this 
section, however. 


The Manager of the Santa Fe Land Office, by letter of 
June 15, 1953, wrote appellant with respect to his appli- 
cation for section 22 and another, stating (Jt. App. 126): 


Owing to the heavy backlog of previously filed appli- 
cations and inadequate number of trained personnel, 
we have not as yet been able to reach the above 
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mentioned cases for adjudication. However, we are 
attempting to expedite the cases. 


On September 10 and 11, 1953, the Manager issued 
notices for publication, respectively, for the public sale 
of sections 22 and 8 which provided that the lands would be 
offered for sale at public auction at specific hours on No- 
vember 16 and 17, 1953, at not less than the appraised 
values (Jt. App. 65, 127). Both notices for publication de- 
clared that the land would be sold “‘pursuant to the 
application of Buck Willcorson’’* and subject to the 
provisions of the Act of August 1, 1946, 60 Stat. 755, as 
to fissionable materials, and of the Act of July 17, 1914, 
38 Stat. 509, 30 U.S.C. sec. 121 et seq., as to oil and gas. 


The Bidding And Assertions Of Preference Rights 


Section 22. On November 16, 1953, the only bid submitted 
for section 22 was by Bert Roundy, who bid and paid the 
minimum price of $4.00 per acre. By decision on that 
date, the Manager declared Roundy the high bidder and 
suspended the case for 30 days to allow claims of preference 
rights to purchase to be asserted under 43 C.F.R. sec. 
250.11(b) (Jt. App. 66). On November 17, 1953, appel- 
lant requested the Manager to reset the sale for a later 
date because he had inadvertently overlooked the sale 
(Jt. App. 70, 72). The Manager refused, by letter of Novem- 
ber 19, 1953, on the ground that the sale had been held 
and that Roundy had made the high bid (Jt. App. 128). On 
December 9, 1953, the Manager received from appellant 
a check for $2,560 as the purchase price of the land and 
an assertion of a preference right with evidence of his 
ownership of the adjoining section 15, except the minerals 
(Jt. App. 67). 

By decision of February 3, 1954, the Manager rejected 
Roundy’s bid. It recited that appellant had asserted a 


3 Emphasis is supplied throughout this brief unless otherwise 
indicated. 
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supported preference right and met the high bid and that 
Roundy had not asserted a preference right. The decision 
was addressed to Roundy and notified him of his right 
to appeal to the Director within 30 days (Jt. App. 68). 

Roundy filed a notice of appeal on February 25, 1954 (Jt. 
App. 105). The Regional Administrator of the Bureau 
of Land Management at Albuquerque wrote Roundy’s 
attorney (copy to appellant) on March 17, 1954, that 
the sale held on November 16, 1953, would be revoked 
and a new sale ordered, if Roundy withdrew his appeal 
within 15 days from receipt of the letter. The reason 
was stated (Jt. App. 70): 


Subsequent to the sale at which Roundy was declared 
the high bidder, Willeoxson advised the Manager that 
through inadvertence he failed to appear and bid at 
the sale, and requested that the sale be reset at a 
future date. Responding to that inquiry, the Manager 
advised Mr. Willcoxson that it was not possible to 
reset the sale, but directed his attention to 43 C.F.R. 
250.11(b) of the applicable regulations stating as 
follows: [Preference right regulation recited in part]. 
The Manager failed to give this same information to 
Roundy. On the basis of this information, Willecoxson 
filed proof of his ownership of contiguous land. * * * 

In the circumstances of this case where Roundy 
could qualify as a preference right bidder, and who was 
the only bidder at the sale, Roundy had sufficient 
reason to believe that Willcoxson, the original appli- 
cant, was no longer interested in acquiring the land. 
While this appears to have been an erroneous con- 
clusion, the interest of fair play requires that the 
sale should be cancelled and a new sale ordered in 
which the equality of the preference rights of both 
Willcoxson and Roundy, as well as any other owner 
of contiguous lands may be recognized. 
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By letter of March 30, 1954, Roundy’s attorney withdrew 
the appeal on that basis (Jt. App. 72). Accordingly, on 
April 2, 1954, the Regional Administrator revoked the 
sale and directed a new one (Jt. App. 71). The decision 
recited the right of appeal under 43 C.F.R. sec. 221. Copies 
of the decision were sent to counsel for both claimants. 
Willeoxson did not appeal. 

On April 28, 1954, counsel for Willcoxson wrote the 
Regional Administrator stating that they could ‘‘see no 
reason for cancelling the public sale of this property 
entirely and having a new sale merely in order to give 
Mr. Roundy an opportunity to assert his preference right.’’ 
The letter also stated that Willeoxson was agreeable to 
the assertion of Roundy’s preference right and an attempt 
at a division of the property by the parties (Jt. App. 73). 
Roundy’s attorneys agreed (Jt. App. 132). Thereupon, 
the Manager issued a decision on October 14, 1954, revoking 
the rejection of Roundy’s bid and amending the decision 
of April 2, 1954, so as to permit Roundy to file evidence 
of his preference right (Jt. App. 75). Roundy then 
asserted his right supported by evidence of ownership of 
adjoining sections 23 and 27 (Jt. App. 77). 

By decision of December 1, 1954, the Manazer gave 
the parties 30 days to agree upon a division and stated 
that, if they were unable to agree, an equitable division 
would be made by the Bureau (Jt. App. 79). No agree- 
ment was reached so that on January 31, 1955, the Manager 
declared appellant to be the purchaser of the NW14 and 
Wi NE’ of section 22 and Roundy the purchaser of 
E% NEY and S\% of that section. The order concluded 
with the statement that, unless an appeal was taken within 
30 days from receipt of notice of the decision, a cash 
certificate would be issued (Jt. App. 80). No appeal 
was taken. Appellant requested refund of that part of 
his prior payment applicable to the Roundy tract (Jt. App. 
81). 

Section 8. On November 17, 1953, all of section 8 was 
offered for sale. Appellant bid and paid the minimum 
price of $4.00 per acre for the W14 of the section. By 
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decision dated November 18, 1953, the Manager declared 
appellant the high bidder for that part and suspended the 
case for 30 days for the assertion of preference rights 
(Jt. App. 129). On November 20, 1953, appellant as- 
serted a preference right as to that W1% on the basis of 
his ownership of the adjoining section 5. No conflicting 
preference right was asserted. By a decision dated Feb- 
ruary 17, 1954, the Regional Chief of Minerals, Bureau of 
Land Management, Albuquerque, New Mexico, declared 
appellant to be the purchaser of the W% of section 8 
(Jt. App. 139). 


THE ADMINISTRATIVE DECISIONS AS TO VESTING OF RIGHTS 


On May 10, 1955, counsel for appellant wrote to the Man- 
ager stating that there had been several persons prospect- 
ing for uranium ‘‘on the lands which he has purchased 
under the above public sale applications.’? He asked 
whether appellant had any right to prevent prospecting on 
the lands. He also stated that it was understood that the 
lands were sold with reservation of oil and gas rights only. 


Inquiry was made as to when appellant would receive a 
cash certificate (Jt. App. $2). The Manager’s reply of 
May 17, 1955, quoted the provisions of 43 C.F.R. see. 250.5 
and declared that ‘‘Inasmuch as a cash certificate has not 
issued, it appears that Willcoxson has no right to prevent 
prospecting on the lands involved.’’ The letter concluded 
with the statement: ‘‘ Action on these two applications has 
been suspended pending receipt of a report from the Lands 
and Minerals Officer as to the mineral character of the 
land’’ (Jt. App. 83-84). 

On January 9, 1956, counsel for Kerr-McGee Oil Indus- 
tries, Inc., wrote to the Bureau stating that he understood 
appellant has applied to purchase section 22 and that, ‘In 
view of the known mineral character of this land,’ Kerr- 
McGee ‘‘protest[s] the sale of this land as being inclined 
to interfere with the proper mineral development thereof”? 
(Jt. App. 84). The Lands and Minerals Officer replied 
on January 13, 1956, that further protest would not be nec- 
essary since on that date the Land Office had been requested 
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to defer action on the sale and a mineral examination had 
been ordered (Jt. App. 85-86). 

By a report on January 25, 1956, the Valuation Engineer 
of the Bureau recommended that section 8 ‘‘be classified as 
mineral in character and that the Public Sale Application, 
New Mexico 09259, be rejected and the purchase money re- 
turned.’? The report, made after a ficld examination, re- 
cited recorded mining ¢laims on the property located in 
December 1954 and September 1955, the discovery of ore 
close to the land, and the probability that the uranium hori- 
zon extended onto this section (Jt. App. 118-122). He made 
the same recommendation on February 2, 1956, as to sec- 
tion 22. The report recited four recorded mining claims 
on the property located in 1954 and 1955, the actual dis- 
covery of ore on the property and on three sides of it, 
and the discovery of ore in sections 10, 11, 15, 21, 23 and 
26 in the same township (Jt. App. 89). 

In April 1956, the Manager entered decisions which de- 
clared the sales null and void (Jt. App. 87, 136). Each 
decision recited: 


As a result of the reexamination, the subject land 
has been classified as mineral in character and pros- 
pectively valuable for uranium; moreover, it was found 
there are mining claims on the land. Section 2318 of 
the Revised Statutes (30 U.S.C. 1952 ed., sec. 21) pro- 
vides: ‘‘In all cases lands valuable for minerals shall 
be reserved from sale, except as otherwise expressly 
directed by law.’’ Regulations pertaining to public 
sale applications provide that with the exception of 
lands valuable for certain leasable minerals, which may 
be sold with a reservation of the minerals to the United 
States, ‘‘Mineral lands may not be sold * * *.”’ (43 
C.F.R. 250.8(a)). Uranium is not a leasable mineral 
excepted from the above provision, so that the subject 
land which is classified as valuable for uranium may 
not be sold at public sale. 
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Since the land has been classified as mineral in 
character and inasmuch as cash certificates have not 
been ised for the land involved, the sale is hereby 
declared null and void and public sale application New 
Mexico 09258 [09259] is rejected, such action to become 
final 30 days after receipt of notice hereof. The right 
of appeal is allowed. Any money submitted as a bid 
for said sale will be refunded after the expiration 
of the 30-day period, unless requested at an earlier 
date. 


Willeoxson appealed to the Director of the Bureau of 
Land Management. He contended that the classification 
of the lands as mineral in character could have no effect 
on the purchase he sought to make because the classifica- 
tion was not made until after ‘‘the applicant had become 
entitled to the issuance of a cash certificate,’? which was on 
March 19, 1954, as to section 8, and on March 3, 1955, as 
to section 22 (Jt. App. 101, 108). As support, he cited 43 
C.F.R. see. 250.12(¢) which states that: ‘‘When there has 
been full compliance with the regulations in this part, 
the manager will issue a cash certificate to the purchaser.’’ * 

The Director, in decisions dated July 16, 1956, affirmed 
the Manager’s decisions on the basis of the reasons stated 
by the Manager (Jt. App. 138). He recited 43 C.F.R. 
sec. 250.5 and the fact that no cash certificates had been 
issued and stated that, therefore, the bidders ‘‘never ac- 
quired any interest in the land and the Department was 
free to reject the application and return the bids if it 
determined that it would not be proper to sell the land.”’ 

Willeoxson then appealed to the Secretary of the In- 
terior urging the same grounds. The Secretary affirmed 


4In all the administrative appeals, Willcoxson did not in any 
way assert that the regulation 43 C.F.R. sec. 250.5 was invalid 
nor did he assert in any way that the lands were neither valuable 
for minerals nor known to be so on the dates when he was declared 
to be the purchaser. 
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the Director on December 17, 1956 (Jt. App. 96-101). The 
decison stated: 


* © * The Secretary could have chosen by regulation 
any point in the proceedings prior to the issuance of 
a cash certificate at which a purchaser would acquire 
rights in the land offered for sale. He chose to retain 
his diseretion over whether land shou!d be sold or not 
until the cash certificate should be issued. 

Where the United States reserves to itself a right 
to reject all bids or to set aside a sale after it is made, 
the reservation is binding upon the bidder and may be 
exercised by the United States without liability. [Cit- 
ing cases.] 


° * * » ° 


Therefore, the manager under the regulation was 
authorized to make the determination that the land 
should not be sold. His decision to withdraw the land 
from sale was based upon the fact that the land was 
mineral and thus not properly subject to sale as an 
isolated tract. As has been stated above, this reason 
is valid. 


Thereafter, on March 12, 1957, appellant rejected return 
of his payments with the statement that he was instituting 
suit to enforce his claims.® 


5 On September 23, 1957, he instituted Buck Willcorson v. Douglas 
Henriques, Manager of the District Office of the Bureau of Land 
Management for New Merico, Civil No. 3596, in the federal district 
court for New Mexico for an order compelling the Manager to issue 
cash certificates. The action was dismissed on December 10, 1957, 
on the ground that the Secretary was an indispensable party. No 
appeal was taken. 
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THE DECISION OF THE DISTRICT COURT 


The district court upheld the decision of the Secretary 
(Jt. App. 198).° In a memorandum opinion (Jt. App. 195), 
it ruled that appellant expressly applied for the sale under 
the statute and existing regulation. The statute permits 
sale by the Secretary of tracts ‘‘which, in his judgment, it 
would be proper to expose for sale * * °.” Section 250.5 
of the regulations provides that ‘‘until the issuance of the 
cash certificate’’ the lands may be withdrawn from sale and 
no rights arise. The regulation is binding on appellant. 
He cannot invoke Section 250.12(c) of the regulations and 
avoid Section 250.5. The basic cases which he relies upon 
‘‘ean all be distinguished inasmuch as they relate to rights 
previously vested as a consequence of congressional action 
and therefore conclusive in character, with no power in 
the Secretary to invalidate or negate when the require- 
ments of the statute are complied with.’’ The statute in- 
volved here, however, ‘‘places discretion in the Secretary 
and with no antecedent vesting.”? These appeals followed. 


STATUTES AND REGULATIONS INVOLVED 


The pertinent part of the Isolated Tract Act, Section 
9455, Revised Statutes, as amended, 43 U.S.C. see. 1171, 
is set forth in the Statement, supra, p. 5. The pertinent 
part of Section 2478, Revised Statutes, as amended, 43 
U.S.C. see. 1201, authorizing the Secretary of the Interior 


6 In a single judgment entered on August 5, 1961, the court granted 
the Government’s motion for summary judgment and denied appel- 
lant’s motion for summary judgment in No. 16713. It dismissed, 
with prejudice, Nos. 16714 and 16715. It ruled that appellant had 
no rights of any kind against the Government, its officers or agents 
by reason of the facts pleaded in these actions and enjoined appel- 
lant from instituting any litigation against the Government, its 
officers, agents, or anyone claiming under the Government for assert- 
ing or enforcing any right claimed to arise out of the facts pleaded. 
It adjudged that the mining claims of Kerr-McGee in No. 16713 
are not yet mature for judicial determination as against the Govern- 
ment. It dismissed, with prejudice, appellant’s cross-claim against 
Kerr-McGee in No. 16713. 
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to issue appropriate regulations, is set forth in the Argu- 
ment, infra, p. 20. Section 250.5 and 250.12(c) of the 
regulations of the Secretary (43 C.F.R.) pertaining to the 
Isolated Tract Act are set forth in the Statement, supra, 
pp. 5, 12. 

SUMMARY OF ARGUMENT 


I 


The Isolated Tract Act, R.S. sec. 2455 (43 U.S.C. sec. 
1171), authorized ‘‘the Secretary of the Interior to order 
into market and sell at public auction’’ any isolated tract 
of the public domain ‘‘which, in his judgment, it would be 
proper to expose for sale.’’ That language does not tell 
the Secretary whether or when to put property up for 
sale or how or when to consummate a transaction entered 
upon. The specification for a public auction can only mean 
that the land, if sold, will be sold to the highest bidder 
because Congress did not require an offering without re- 
serve. 

From the lack of directions in the statute, it is plain 
that Congress intended the Secretary to proceed under 
RS. sec. 2478 (43 U.S.C. sec. 1201) whereby he was ‘‘autho- 
rized to enforce and carry into execution, by appropriate 
regulations, every part of the provisions of this titie not 
otherwise provided for.’’ 

Under those authorities, the Secretary issued a set of 
regulations governing procedure by which transfer of 
isolated tracts might be effected. These included 43 C.F.R. 
sec. 250.5 which provided that ‘‘wntil the issuance of a cash 
certificate, the authorized officer may at any time determine 
that the lands should not be sold, the applicant or any bidder 
has no contractual or other rights as against the United 
States, and no action taken will create any contractual 
or other obligation of the United States.’’ 

This regulation is valid because it is within the terms 
of the foregoing statutes. It clearly states that, prior 
to issuance of a cash certificate, no rights accrue to a 
bidder even though he is called a purchaser as a result 
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of ‘‘action taken’’ on the bidding. It was validly applied 
in the transaction with appellant. 


A. Appellant contends that the Secretary had initial 
discretion to decide whether to sell, not continuing dis- 
cretion to call off a sale once held. But, by the words ‘‘sell’’ 
and ‘‘sale’’ in the statute, Congress did not fix a particular 
moment in time when equitable title was to be transferred. 
Congress left to the Secretary the decision as to when 
property would be offered for sale and the sale consum- 
mated. The Seeretary had continuing discretion to select 
the event which would constitute his assent under his 
authority to set the terms of the public auction. By settled 
law. such terms may include, validly and without liability, 
reservation of a right to reject all bids or to set aside a 
sale after it is made. 

The provision in the act that an owner of contiguous 
land ‘‘shall have a preference right to buy the offered 
lands at such highest bid price’’ is not an absolute right 
to buy. It is merely a right to buy in preference to any- 
one else if the Secretary decides to sell the land. 

The regulation (43 C.F.R. sec. 250.5), deferring vest- 
ing of rights, is a regulation ‘‘to enforce and carry into 
execution’’ the public land laws and does not, as con- 
tended, add unauthorized requirements to the will of Con- 
gress. The sales at public auction authorized by Congress 
could not fairly be carried ‘‘into execution’? without rules 
governing them. Congress did not provide them, but left 
them for the Secretary. As one of them, he fixed in clear 
terms the time when a contractual obligation would arise. 
He could do this, under the statute, both by the authority 
to regulate the terms of the public auction and also by 
the authority to decide when there should be a completed 
sale. 

Since the regulation provides that, before issuance of 
a cash certificate, ‘‘no action taken’’ will create any con- 
tractual obligation, neither the ‘‘action taken’”’ by appel- 
lant in paying the bid price nor that of referring to him 
as the purchaser gave him any rights. 
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B. The regulation in controversy (sec. 250.5) is not in- 
compatible with the regulation in 43 C.F.R. sec. 250.12(c) 
which provides that: ‘‘When there has been full compli- 
ance with the regulations in this part [relating to aliens], 
the manager will issue a cash certificate to the purchaser.”’ 
The former is an interval provision and protection. Since 
Congress entrusted the Secretary with disposal of such 
isolated tracts of the public domain as he deemed ‘‘proper’’ 
in the public interest, he reserved complete control through- 
out whatever period of time it took his staff to issue the 
cash certificate. This was an eminently reasonable pro- 
tection of the public interest against factors intervening 
between close of the bidding and transfer of federal rights 
in the property which might make his initial decision to 
sell the property unwise. That an appraisal of such fac- 
tors was intended is shown by the terms of the regula- 
tion that ‘‘the authorized officer may at any time de- 
termine that the lands should not be sold.” 


II 


There are decisions, relied upon by appellant, which 
hold that equitable title vests in an applicant for pub- 
lie lands, before issuance of a cash or final certificate, 
when he has paid the purchase price or when he has per- 
formed all that is required of him. But all of those de- 
cisions are under ‘‘mandatory’’-type statutes, wherein 
Congress itself granted the land upon performance. None 
of them are applicable to the present statute and other 
“‘permissive’’-type statutes, wherein Congress has not 
granted the land upon any performance but has left it 
to the Secretary whether and when there shall be a trans- 
fer of the Government’s interest. 


Til 


Appellant could acquire no rights by reason of alleged 
delay in issuing a cash certificate. There is nothing in 
the statute which gives potential purchasers any right in 
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law or equity to invoke court aid to hurry along a sale. 
It gives no private rights whatever. 

The Secretary's regulation expressly excluded the crea- 
tion of private rights resulting from any ‘‘action taken”’ 
short of actual issuance of a cash certificate. The regu- 
lation, like the statute, is not susceptible of a ‘‘reasonable 
time’ test. Indeed, under the statute, the Secretary could 
defer decision ix order to allow the passage of time if events 
appeared to be shaping which indicated that it might become 
against the public interest to dispose of the land. After 
all, the Seeretary is exercising the power of Congress, with- 
out limitation as to when federal property shall be sold, 
and there is no law or principle which requires Congress 
(or its delegate) to sell such public property at any par- 
ticular time. 

The Government is not taking any unwarranted advan- 
tage of delays of its officers. It is merely declining to 
accept an offer to buy its land. Appellant’s contention 
proceeds from his assumption that cash certificates and 
patents would have been issued to him if the local officers 
had acted with greater celerity. This is an insupportable 
assumption. Yet, upon it, he would have this Court compel 
the Secretary to issue a cash certificate to him. 

The facts do not support mistake or neglect. Even so, 
such factors would not give appellant a present, valid 
claim to title against the Government. They could not 
compel the vesting of rights to federal property which 
have not otherwise vested or supply the consent of the 
Secretary to a sale. 

The Government is not a mere stakeholder in this liti- 
gation. It has fee title to the land. No one except appellant 
has applied for a patent. The Government alone is de- 
fending against appellant’s claim for $6,000,000 damages 
under Tort Claims Act. 


IV 


Appellant had no cash certificate and, hence, no vested 
rights in 1956 when the lands were classified as mineral 
and withdrawn from sale. Since uranium could not be 
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reserved in a sale and could not be leased, under applicable 
statutes, the lands could not be sold. Moreover, there is 
nothing to indicate that the classifications were not based 
on facts existing and available in 1953 or 1954. 


V 


Appellant expressly applied for the sales under the stat- 
ute and the existing regulations. Section 250.5 was among 
them. If the Secretary had been advised that his regu- 
lation would be attacked on the ground that title vested 
before issuance of a cash certificate, he should have, in 
order to protect the Government’s interests, ordered a 
closer examination of the land before it was put up for sale 
or have simply withheld the land from sale. It would be 
inequitable to permit appellant to invoke the statute and 
regulations when they were advantageous to him and re- 
pudiate them when they were otherwise. By asserting his 
acquiescence in the regulations, he prohibited timely action 
by the Secretary which could have reserved the lands with- 
out the present challenge being available. 


VI 


Appellant is precluded by settled law from raising issues 
in a court concerning actions by the Department of the 
Interior which he did not raise before the Department. 


ARGUMENT 
I 


The Isolated Tract Act Authorizes the Regulation in 43 C.F.R. 
Section 250.5 and the Secretary Accurately Applied the Reg- 
ulation to Appellant 


Introduction—The statute here controlling is Section 
2455, Revised Statutes, as amended, 43 U.S.C. see. 1171, 
supra, p. 5. By that statute, Congress authorized ‘‘the 
Secretary of the Interior to order into market and sell’’ 
any isolated or disconnected tract of the public domain 
‘which, in his judgment, it would be proper to expose for 
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sale.’ Those few words create the authority to transfer 
a certain type of federal property and specify whose judg- 
ment shall govern as to whether and when such property 
is to be transferred. They contain no directions limiting 
that judgment. The statute has restrictions affecting other 
matters. Thus, Congress limited such isolated tracts to 
1,520 acres or less and the sale price to not less than the 
appraised value; required that the sales be at public auc- 
tion at the local land office after 30 days’ notice; and gave 
a preference right and ceiling price of three times the 
appraised value to contiguous owners, with authority in 
the Secretary to make an equitable division among such 
owners. But those provisions do not tell the Secretary 
whether or when to put property up for sale or how or 
when to consummate a transaction entered upon. The speci- 
fication for a public auction can mean only that the land, 
if sold, will be sold to the highest bidder because Congress 
did not require an offering without reserve. Cf. Restate- 
ment of the Law, Contracts, see. 27: Uniform Sales <Act, 
sec. 21. 

From the lack of directions in the statute, it is plain 
that Congress intended the Secretary to proceed under 
Section 2478, Revised Statutes, as amended, 43 U.S.C. see. 
1201, whereby he was ‘‘authorized to enforce and carry 
into execution, by appropriate regulations, every part of 
the provisions of this title not otherwise provided for.’’ 
Accordingly, and expressly under that authority, the Secre- 
tary issued a set of regulations governing the procedures 
by which transfer of such tracts might be effected. 43 
C.F.R. sees. 250 et seq. The regulations dealt with the 
performances of the applicants, the bidders, contiguous 
owners, and the managers of the local land offices. One 
of the regulations—the one in controversy here—under the 
heading of ‘‘Effect of application’’ provided that ‘‘until 
the issuance of a cash certificate, the authorized officer 
may at any time determine that the lands should not be 
sold, the applicant or any bidder has no contractual or 
other rights as against the United States, and no action 
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taken will create any contractual or other obligation of 
the United States.”’ 43 C.F.R. sec. 250.5, supra, pp. 5-6. 

It is the Secretary’s position that this regulation is valid 
under the foregoing statutes; that it clearly states that, 
prior to issuance of a cash certificate, no rights accrue to 
a bidder even though he is called the purchaser as a result 
of ‘‘action taken’’ on the bidding; and that the regulation 
was validly applied in the transaction with appellant. 

Appellant challenges the validity of the regulation and 
its application to his transaction both directly, by reference 
to the terms of the parent statutes and of the regulation 
itself, and indirectly, by reference to interpretative mate- 
rials found elsewhere. The present Section I in this brief 
deals with appellant’s direct challenges. The indirect chal- 
lenges will be treated in the following Section II. 


A. By the terms of the Act the Secretary is permitted 
to fix the time of a transfer of equitable title and section 
250.5 of his regulations fixed the time at the issuance of 
a cash certificate—Appellant contends that, under the 
terms of the Isolated Tract Act, ‘‘the Secretary’s discre- 
tion is initial diseretion—to decide whether to make the 
lands available for sale’’ and that he ‘‘has no continuing 
discretion to change his mind and call off a sale once it 
has been held’’ (Br., Pts. ID; IIB). But that contention 
uses the phrase ‘‘sell at public auction’? and the word 
‘‘sale’? in the statute to mean that Congress fixed, ex- 
pressly or by operation of existing law, the particular 
moment in time when equitable title was to be transferred. 
The contrary is true. Congress left to the Secretary the 
decision as to when property would be offered for sale 
and sold. It specified sale ‘‘at public auction.’? Under 
existing law, the Secretary could set the terms of such 
an auction. He elected, as he was free to do under the 
statute, to reserve creation of a contractual obligation 
until a cash certificate was issued. He did this by the 
published regulation in question which was the correct 
way to do it. Appellant had notice because he applied 
for sale of the land under the public sale statute ‘‘and 
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the regulations thereunder (43 C.F.R. Part 250)” (Jt. App. 
64, 123). The Secretary had continuing discretion then and 
has it now to determine when title is transferred or a 
contractual obligation is created by his authority to set 
the terms of the public auction. Such terms may include, 
validly and without liability, reservation of a right to re- 
ject all bids or to set aside a sale after it is made. Erie 
Coal and Coke Co. v. United States, 266 U.S. 518 (1925); 
Holliday v. Higbee, 172 F.2d 316 (C.A. 10, 1949); United 
States v. Weisbrod, 202 F.2d 629 (C.A. 7, 1953), cert. den. 
346 U.S. 819, reh. den. 346 U.S. 880. 

Appellant refers to the provision in the statute that 
‘for a period of not less than thirty days after the highest 
bid has been received, any owner or owners of contiguous 
land shall have a preference right to buy the offered lands 
at such highest bid price’’; asserts that this ‘‘right is man- 
datory and unqualified in its terms, and leaves nothing to 
discretion’’?; and thereby concludes that when the lands 
were offered for sale and he exercised his preference 
rights ‘‘he was claiming what the statute unequivocally 
gave him—the right to buy the offered lands, and it was 
not thereafter open to the Secretary to set aside the sales 
and to deny [him] his statutory right’? (Br., Pts. IC; 
IIB). This contention necessarily is that the provision 
relating to preference rights for contiguous owners is an 
independent grant of a right that becomes vested immedi- 
ately upon its exercise. The contrary is true. The pref- 
erence right is entirely dependent upon the Secretary’s 
discretion as to whether the land will be sold, when it will 
be sold, and how the sale at public action will transfer 
title. The preference right is not an absolute right to buy 
if the Secretary exposes the land for sale. It is merely 
a right to buy in preference to anyone else if the Secre- 
tary decides to sell the land. Here again, the moment 
when the Secretary decides to sell is that moment when 
he issues a cash certificate. Where a contiguous owner 
has asserted his rights, if a cash certificate is issued, it 
must be to him. A preference right only confers upon 
the holder a right to purchase in preference over other 
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purchasers. The decisions cited by appellant 7 merely give 
protection to preference right holders against other pur- 
chasers or, in one instance, overruled the Secretary where 
he demanded a higher price than the statute allowed, where 
he was otherwise willing to sell (Work v. United States 
ex rel. McAlester-Edwards Coal Co., 262 U.S. 200 (1923) ) 
(Br. Pt. IC). No case is cited holding that the asser- 
tion of a preference right deprives the Secretary of his 
discretion to sell or not.* 

Appellant contends that the general statute authoriz- 
ing the Secretary to issue regulations limits him to regu- 
lations ‘‘to enforce and carry into execution’’ the public 
land laws and that the regulation which he has issued 
(43 C.F.R. sec. 250.5) does not do that but, ‘‘Instead, as 
construed and applied by the Secretary it is an interpre- 
tation of law—a statement of the Department’s view of 
the legal effect of sales under the statute, i.e., that rights 
do not exist until the Department issues a cash certifi- 
cate’’; and that, as such, the regulation is invalid because 
it adds ‘‘unauthorized requirements to a statute’’ and sub- 
stitutes the Secretary’s ‘‘judgment for the will of Con- 
gress’’ (Br., Pt. IIB). The contention is without merit. 
It would be impossible fairly to ‘‘carry into execution”’ 
the sales at public auction authorized by Congress with- 
out rules governing such sales. Congress did not express 
its ‘‘will’? as to what those rules should be. Any public 
auction is subject to conditions as to when a contractual 
obligation arises. The Secretary in clear terms fixed that 
time. Therefore, he did not add a requirement which 
the statute did not authorize but simply supplemented 


7 Appellant has cited a large number of cases (33) throughout 
his brief for several “general rules” in the sales of public property. 
In order to avoid interrupting the theme of the argument in the 
present brief, those cases are listed alphabetically and their inappli- 
cability to the present case is demonstrated in an Appendix hereto, 
infra, pp. 45-56. 

8 Indeed, it is obvious that rights cannot vest upon assertion of 
a preference right because the Secretary must equitably adjust 
competing preference rights and such competition is likely since 
the tract is isolated from the public domain. 
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it as in the usual case of regulations. Appellant assumes 
his conclusion in saying that the regulation is a state- 
ment ‘“‘of the legal effect of sales under the statute.’’ The 
fact is that the regulation merely specifies when there shall 
be a sale. The statute does not provide this, but leaves 
the determination of it to the Secretary. Appellant does 
not point to any conflict between the statute and the regu- 
lation. 

Appellant refers to the facts that the title of the regu- 
lation is ‘‘Effect of application’? and that the regulation 
deals only with ‘‘applicant’’ and ‘‘bidder’’ as a basis for 
contending that in terms it does not relate to appellant 
who has paid the bid and been referred to as a ‘‘purchaser”’ 
(Br., Pt. ILA). But the contrary is true. Appellant is 
the ‘‘ Applicant.’ Moreover, as appellant points out, the 
regulation provides that, until the issuance of a cash cer- 
tificate, ‘‘the applicant or any bidder has no contractual 
or other rights as against the United States,’’ but it also 
goes on next to state ‘‘and no action taken will create 
any contractual or other obligation of the United States.’’ 
Hence, neither the ‘‘action taken’’ by appellant in paying 
the bid price nor that of referring to him as the purchaser 
gave him any contractual rights prior to issuance of a 
cash certificate. Appellant suggests no limitation on the 
phrase ‘‘and no action taken’’ which would exclude these 
matters. Indeed, in context, the phrase can only mean 
that nothing whatever will create an obligation of the 
United States until the Secretary consents to the sale by 
issuing a cash certificate. 

B. There is no conflict between section 250.5 of the regu- 
lations and other sections of the regulations.—Appellant 
contends (Br., Pts. IID; ITA) that Section 250.5, as con- 
strued by the Secretary, conflicts with the provision of 
Section 250.12(c), providing that ‘‘When there has been 
full compliance with the regulations in this part, the man- 
ager will issue a cash certificate to the purchaser’’ and 
with Sections 250.11(b) (2), 250.11(b) (3) and 250.11(b) (4), 
relative to closing the sale and declaring the highest bidder 
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or preference right claimant the purchaser.® But there 
is nothing incompatible in terms between a provision that 
““the manager will issue a cash certificate’? when  cer- 
tain things have been done and one which states that 
‘until the issuance of a cash certificate, the authorized 
officer may at any time determine that the lands should 
not be sold, that the applicant or any bidder has no con- 
tractual or other rights as against the United States, and 
no action taken will create any contractual or other obli- 
gation of the United States.’’ The latter is an interval 
provision and protection. 

With respect to the first quoted provision (Section 250.12 
(c)), appellant invokes the ‘‘vesting rules’’ and contends 
that thereby equitable title vested in him when he had 
done all that was required of him (Br., Pt. IA). He fur- 
ther contends that, by virtue of his having been declared 
the purchaser and entitled to a final certificate, he has 
papers which are ‘‘the equivalent of cash certificates’’ 
(Br., Pt. IITA). But these views do not, as appellant 


2 It is noteworthy from these regulations, relied upon by appel- 
lant, that the Secretary contemplated that a claimant could and 
would be declared a “purchaser” before issuance of a cash certificate. 
Therefore, unless Section 250.5 is read out of the regulations, no 
rights automatically attached by such a denomination until issuance 
of a cash certificate. 

Also, as will be developed in the next section of this brief, the 
phrase “in this part” in Section 250.12(c) can reasonably be con- 
strued as only offsetting the express prohibition against issuing cash 
certificates in certain circumstances contained “in this part” (Sec- 
tion 250.12) of the regulations. 

1© Appellant states (Br., Pt. IIA): “After all, the cash or final 
certificate is not a document for which a particular form or pro- 
cedure is required, nor is it a document which independently creates 
rights.” But this is irrelevant. The Secretary has not here at- 
tempted to construe the cash certificate itself. The regulation 
clearly states that the “issuance” of the cash certificate marks the 
first moment when the purchaser can obtain a vested interest. The 
Secretary has selected the issuance of the certificate as the event 
indicating his assent. He might have selected any other event. 

Appellant’s statement (footnote 19) that he “holds documents 
which are the equivalent of cash certificates * * * the decision 
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asserts (Br., Pt. ILA), construe the regulations ‘‘as a 
harmonious whole.’? Instead, they achieve the alleged 
‘‘harmony”’ by erasing the provision that ‘‘2o action taken 
will create any contractual or other obligation of the United 
States’? and additionally by erasing the clause ‘<ygntil the 
issuance of a cash certificate’? and substituting ‘until the 
issuance of papers which precede the issuance of a cash 
certificate.”’ 

The inescapable fact is that, while the Secretary au- 
thorized and directed issuance of a cash certificate when 
all required things had been done, he also very clearly 
provided that no rights should vest by operation of law, 
by his regulations or otherwise before issuance of the 
cash certificate. This he was entitled to do because Con- 
eress reposed in him the determination as to when title 
to isolated tracts of the public domain should be trans- 
ferred. By Section 250.12(c), the Secretary did not create 
an exception to Section 250.5 which was to be effective 
during the time between closing of a sale and issuance 
of a cash certificate. On the contrary, since Congress en- 
trusted him with disposal of such isolated tracts of the 
public domain as he deemed ‘‘proper”’ in the public in- 
terest, he reserved complete control throughout the period 
of time that it took his staff to issue the cash certificate.” 
He did this by providing that ‘‘until the issuance of a 
cash certificate, the authorized officer may at any time 
determine that the lands should not be sold.’ This was 
an eminently reasonable protection of the public interest 
against factors intervening between close of the bidding 
and transfer of federal rights in the property which might 
render his initial decision to sell the property unwise. 
There is no reason why he should not do this and obvi- 
ie ing gS ek ee 
of March 9, 1954, with notation, ‘Everything OK for F.C.’ ” is 
misleading. This was a handwritten office notation, not sent to 
appellant (Jt. App. 131). 

11 He made no exception for delay, if that occurred, and nothing 
required him to do so. This is fully discussed in Point III, infra, 
pp. 33-38. 
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ously sound reasons why he should.’* The reservation 
was published for all bidders and preference right claim- 
ants to see as a condition to such sales. 

Appellant refers to a pending proposal to revise the 
regulations, published on December 22, 1961 (26 Fed. Reg. 
12254), which spells out this protection of ‘‘the public 
interest’? and the authority ‘‘to vacate the sale, if held’’ 
and concludes therefrom that the authority did not exist 
before under Section 250.5 (Br., Pt. ILA). The conclu- 
sion has no support except appellant's ipse dixit. On the 
other hand, it is refuted by several considerations. The 
Seeretary stated that the ‘‘Basis and purpose’’ of the 
revision was to ‘“‘contain a clear provision for vacating 
sales found not to be in the public interest’? (26 Fed. 
Reg. 12254). That statement is not compatible with the 
contention that a change is being made. In terms, it is 
a statement of clarification to prevent arguments such as 
those here urged, not of new policy. It is parallel to 
another revision in the same regulations wherein the 
Secretary stated that the purpose was to “specifically 
provide that lands will be sold for not less than their 
fair market value.’? This was clarification rather than 
change in policy because the Isolated Tract Act requires 
that the lands ke sold ‘‘for not less than the appraised 
value’? and ‘‘appraised value,’’ without more, means es- 


12Jn an analogous situation, in Coggeshall v. United States, 95 
F.2d 986, 989-990 (C.A. 4, 1938), the court said: “The statutory 
safeguards that have wisely been thrown around the expenditure 
of public funds are such as cause unavoidable delay in the making 
of such disbursements. As was said by the Supreme Court in 
United States v. Kirkpatrick, 9 Wheat. 720, 735, 6 L. Ed. 199: 
‘The general principle is, that laches is not imputable to the govern- 
ment; and this maxim is founded, not in the notion of extraordinary 
prerogative, but upon a great public policy. The government can 
transact its business only though [sic through] its agents; and its 
fiscal operations are so various, and its agencies so numerous and 
scattered, that the utmost vigilance would not save the public from 
the most serious losses, if the doctrine of laches can be applied to 
its transactions.’ ” 
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timated market value. There is no objective reason for 
construing the Secretary’s stated purpose of clarification 
as appellant does to mean new policy. It is perfectly 
reasonable that Section 250.5 did not originally specify 
“vacating a sale, if held’’ because that regulation itself 
provided that there was no sale to vacate until issuance 
of a cash certificate. 

Moreover, the fact is that over seven years before the 
proposed revision, on August 18, 1954 (19 Fed. Reg. 5221), 
the Secretary amended another regulation, relating to re- 
imbursement of publication expenses, on the plain assump- 
tion that, under Section 250.5, ‘‘a sale, if made’’ may be 
‘vacated, because retention of the land in federal owner- 
ship is deemed to be in the public interest.’’** This regu- 
lation of August 18, 1954, was subsequent to the decision 
of February 17, 1954, declaring appellant the purchaser 
of section 8, but prior to the decision of January 31, 1955, 
declaring him the purchaser of section 22, and prior to 
the letter by his counsel of May 10, 1955, asking whether 
appellant had any right to prevent prospecting on the 
lands and the Manager’s reply of May 17, 1955, stating 
that ‘‘inasmuch as a cash certificate has not been issued, 
it appears that Willcoxson has no right to prevent pros- 
pecting on the lands involved.”’ These facts considered 
torether with the language of Section 250.5, while per- 
haps not conclusive, leave very little room for doubt as 
to what the Secretary intended by Section 250.5 prior to 
the transaction with appellant. Appellant has shown noth- 
ing but his own assertion to the contrary. 


13 This regulation was again amended in minor particulars on 
December 23, 1954 (19 Fed. Reg. 9116) and is presently in force. 
43 C.F.R. sec. 250.9(c). 
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Appellant’s Interpretative Materials Outside This Statute and 
the Regulations Under It Are Not Relevant and Hence Do 
Not Invalidate 43 C.F.R. Section 250.5 as Applied by the 
Secretary 


It is submitted from the foregoing that the terms of 
the Isolated Tract Act permit the regulation; that the 
terms of the regulation are clear in prohibiting the vest- 
ing of any rights before issuance of a cash certificate; 
and that there are no conflicting regulations. Therefore, 
the Secretary’s interpretation and application of the regu- 
lation precisely in accordance with its terms should be 
upheld and there is no valid reason to resort, as appel- 
lant does, to ‘‘interpretative materials’’ outside this par- 
ticular statute and the regulations under it. Even so, we 
will next deal with those materials and show that they 
are of no force in this controversy. 

There is no applicable law which gave appellant equi- 
table title to the lands before issuance of cash certificates. 
Appellant declares that, under settled principles, he ac- 
quired equitable title to the land when he paid for them. 
He calls this ‘‘the cash sale vesting rule’’ (Br., Pt. IA). 
He contends further, under another assertedly settled prin- 
ciple, that he acquired equitable title when he had done all 
that he was required to do by February 24, 1954. He calls 
this a ‘“‘broad general principle’ (Br., Pt. IB). Those 
principles are not applicable for the following reasons: 


The fundamental issue here concerns the moment in time 
at which the title interest vests in a person seeking to 
purchase under the provisions of the Isolated Tract Act. 
Of course, the moment of time of vesting depends upon 
the method by which the title interest is vested. Different 
methods may be entirely valid, but not relatable to each 
other. Appellant’s error lies in failing to recognize a dis- 
tinction between different methods. Appellant is actually 
arguing that, because the Secretary may not withhold title 
where Congress has directed that a sale be made, it fol- 
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lows that the Secretary may not withhold title where Con- 
eress has given him discretion to sell or not. The fact 
that this is appellant’s contention is apparent because the 
first proposition is all that his authorities support.” 

Congress has acted in two different major ways in pro- 
viding for disposal of public lands. It has provided that 
certain types of interests in public lands are available for 
disposal and may be sold or not, in the discretion of the 
Secretary. This type of statute providing for discre- 
tionary sale has been termed ‘‘permissive.’’ United States 
ex rel. Roughton v. Ickes, 69 App. D.C. 324, 328, 101 F. 2d 
248 (1938); Haley v. Seaton, 108 U.S. App. D.C. 257, 281 
F. 2d 620 (1960). Examples are the Isolated Tract Act, 
43 U.S.C. sec. 1171, involved here; the Mineral Leasing 
Act, 30 U.S.C. sec. 226, wherein certain lands ‘‘may be 
leased by the Secretary’’; * the Small Tract Act, 43 U.S.C. 
see, 682a, wherein the Secretary ‘‘in his discretion, is au- 
thorized to sell or lease’’; and the Oregon and California 
Railroad Grant Lands Act, 43 U.S.C. sec. 1181d, wherein 
the Secretary ‘‘is authorized, in his discretion, to lease.”’ 

The second way by which Congress has provided for 
disposal of interests in the public lands is legislation which 
directs that certain interests be granted when specified 
conditions have been performed. In the enactment of such 
‘‘mandatory”’ legislation, Congress exercises the full power 
of disposal itself. No discretion as to disposition is given 
the Secretary. The Secretary has only the ministerial 
function of carrying out the command of Congress that 
the land be granted. Examples of such legislation may be 
found in any of the cases cited by appellant for his con- 
tention that he has acquired a vested interest. 

The moment in time at which an applicant for purchase 
obtains a vested interest depends first of all upon whether 


14 See discussion of those cases in the Appendix, infra, pp. 45-56. 

13 Concerning this provision, it was said in the Roughton case, 
supra, that “lands which are known or believed to contain oil or 
gas deposits may be leased but language is lacking making it the 
duty of the Secretary to execute a lease.” The same holding was 
strongly stated in the Haley case, supra. 


the public land sale he is seeking is authorized by a ‘‘per- 
missive’? or ‘‘mandatory’’ statute. Where a disposal is 
authorized by a ‘‘permissive’’ statute, the applicant ac- 
quires a vested interest only when there has occurred the 
event which the Secretary has designated as marking his 
acceptance of the applicant’s offer to purchase. 

On the other hand, where a disposal is authorized by a 
‘mandatory’? statute, the applicant acquires a vested in- 
terest by complying with the terms of the statute. When 
Congress has declared that given interests in land are to 
be sold under certain conditions, an equitable interest 
‘is acquired by an applicant at the moment when those 
conditions are fulfilled. The Secretary cannot thereafter 
defeat those rights although ministerial functions remain 
to be performed. And where one of the ministerial func- 
tions is to make a determination concerning the nature 
of the land, that determination can be made only as of 
the time of the vesting of the interest in the applicant 
and not as of some later date. 

Since the sale was discretionary with the Secretary, 
appellant has no basis for compelling the Secretary to 
sell, nor has he any legal basis for complaint. He applied 
for the sales charged with the knowledge that he acquired 
no interests of any kind until the cash certificates were 
issued. If he did not wish to attempt to purchase with 
this condition attached, his alternative was not to attempt 
to purchase. United States v. Weisbrod, 202 F. 2d 629 
(C.A. 7, 1953), cert. den. 346 U.S. 819, reh. den. 346 USS. 
880. It may be true that once equitable title is vested 
the Secretary cannot utilize subsequent information to 
cancel disposals which are required by statute to be made 
subject to his approval or agreement, but it is also true 
that the cases cited by appellant here, as elsewhere, in- 
volved disposals which were expressly required by stat- 
ute to be made. 

Appellant asserts that in 1846 (9 Stat. 51) the public 
sales statute provided that unentered public lands, in- 
cluding isolated tracts, could be sold by the Commissioner 
of the General Land Office only ‘‘in like manner’’ to that 


32 


which had been previously employed under proclamation 
by the President and that, therefore, the ‘‘cash sale vest- 
ing rule,’’ as a tradition, is now mandatory upon sales by 
the Secretary (Br., Pt. IA). Assuming arguendo that 
the phrase ‘‘in like manner”’ refers to the precise manner 
in which the President may have conducted public sales, 
rather than to numerous other possible matters,’* the com- 
plete answer is that the present statute omits that direc- 
tion. Moreover, if appellant’s contention were sound, it 
would invalidate all regulations whereby the Secretary 
has reserved the power to cancel a sale after payment of 
the purchase price. Thus, for example, Section 250.11(a) 
requires that the highest bidder ‘immediately pays to the 
manager the amount of the bid, if he has not already 
done so,’’ yet Section 250.12(a) provides that, if the suc- 
cessful bidder does not reimburse an unsuccessful ap- 
plicant for publication expenses ‘‘within 10 days from the 
date he is declared the purchaser,’”’ the ‘‘manager will 
reject the bid and will accept the bid next in order.’’ 
Section 250.12(b)(2) provides that ‘‘If the purchaser de- 
clared by the manager is an alien’’ and ‘‘if the sale to 
such purchaser has not previously been approved by the 
Secretary,”’ the ‘‘declaration of the purchaser is sub- 
ject to approval by the Secretary of the Interior and 
the manager will withhold the cash certificate until such 
approval has been given.’’ The very next paragraph 
(Section 250.12(¢)) is the one so heavily relied upon by 
appellant, namely: ‘‘When there has been full compliance 
with the regulations in this part, the manager will issue 
a cash certificate to the purchaser.’’ It seems reason- 


16 For example, the Act of March 31, 1808, 2 Stat. 479 (codified 
in substance as RS. sec. 2358) provided: “That whenever the 
President of the United States has been or may be authorized to 
cause the public lands, in any land district, to be offered for sale, 
it shall be lawful, whenever he shall think it convenient, to offer 
for sale, at first, only a part of the lands contained in such district, 
and at any subsequent time or times, to offer for sale in the same 
manner, any other part, or the remainder of the lands contained 
in the same.” 
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able to conclude that the latter provision was directed 
solely to overcome the prohibitions against issuing a cash 
certificate ‘“‘in this part’? of the regulations. Without 
it, the Manager had express directions to withhold a cash 
certificate as to aliens, but no countervailing direction to 
issue one. In any event, appellant’s reliance on the ‘“Scash 
sale vesting rule’’ as inviolate in all circumstances is 
plainly untenable. 
Til 


Appellant Derives No Rights to the Lands as a Result of the 
Alleged Delay, Mistake, and Neglect of the Government 
Under this point in his argument, as in others, appel- 

lant starts with the premise that he had obtained vested 
rights as a result of the auction or upon assertions of his 
preference position and then proceeds to charge error on 
the part of the Secretary in failing to effectuate those 
assumed rights. But if, as we believe has been shown in 
this brief, appellant could obtain no rights prior to as- 
sent to the sale by the Secretary, under the express terms 
of the statute and the rules of the transaction in which 
appellant participated, then his argument based on ‘‘de- 
lay, mistake and neglect”’ is not reached in the contro- 
versy because there is no duty to be enforced. 

More particularly, the charge amounts to saying that 
the Secretary is culpable in not promptly accepting ap- 
pellant’s offer to purchase federal land. But Congress 
did not command the sale of such land. It merely pro- 
vided that ‘‘it shall be lawful for the Secretary”’ to sell 
such tracts as ‘‘in his judgment, it would be proper to 
expose for sale.’’? There is nothing in that permission 
which gives particular potential purchasers any right in 
law or equity to invoke court aid to hurry along a sale. 
The permission is not susceptible of a ‘‘reasonable time”’ 
test. It gave no private rights whatever. 

The Secretary’s regulations expressly excluded the crea- 
tion of private rights resulting from any ‘‘action taken’’ 
short of actual issuance of a cash certificate. Appellant 
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seeks to make this provision sound arbitrary, but, under 
the statute, the Secretary was fully entitled to declare 
the precise event which would constitute his acceptance 
of an offer to sell. It is more orderly administration to 
select an exact occurrence rather than to leave the mat- 
ter to be determined from different accumulations of facts 
and circumstances in each case. This regulation, like the 
statute which it implements, is not susceptible of a ‘‘rea- 
sonable time”’ test. The Secretary has reserved to him- 
self, as the statute authorizes, the fixing of the time when 
he will sell such federal property and has not prescribed, 
as he was not required to do, any time within which he 
will act. Like Congress in the statute, he has not created 
any private rights (before issuance of a cash certificate) 
and not given any potential vendee a right in law or equity 
to invoke court aid to hurry along a disposal of federal 
property. Neither the statute nor the regulations require 
that the Secretary furnish any reason for not disposing 
of federal property. 

It is true that he has set up procedures for disposal 
of isolated tracts and that, among them, is a provision 
that, when there has been full compliance, the local Man- 
ager ‘‘will issue a cash certificate to the purchaser’’ (Sec- 
tion 250.12(c)). While Section 250.12(¢c) directs issuance 
of a cash certificate—without a time limit, but presumably 
with as much expedition as the state of business of the 
local office and the information about the tract will allow 
—Section 250.5 contemplates an interval of time and be- 
speaks the status of private rights during the interval. 
The length of the interval is not expressly treated, but the 
interval is recognized, and the fact that private rights 
are held off during it can only mean that the Secretary 
conceived that something might develop in the interval 
which ought to require re-appraisal of the decision to 
transfer title. This, in turn, necessarily means that the 
Manager is not to issue a cash certificate automatically 
when, in the flow of his business, he reaches a particular 
‘‘sale’’ previously held. He is to make a present rede- 
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termination of the propriety of transferring title.7 This 
takes time, which may vary from a brief period to a very 
long period. It would be within his authority and dis- 
cretion to defer the decision until he and his staff have 
the time adequately to study the matter. Indeed, he could 
even defer decision to allow the passage of time if events 
appeared to be shaping which indicated that it might be- 
come against the public interest to dispose of the land. 
After all, the Secretary is exercising the power of Con- 
gress, without restriction as to when federal property shall 
be sold, and there is no law or principle which requires 
Congress (or its delegate) to sell such public property 
at any particular time. Hence, so long as there is no re- 
fusal to act or nothing tantamount to such a refusal, it 
is given to no claimant nor to a court to fix the time for 
issuing cash certificates and Section 250.12(¢c) cannot have 
a meaning of ‘‘instantly’’ or ‘‘within a year’’ or the like. 

Appellant makes no claim that his particular assertion 
of rights to publie property was deferred or did not re- 
ceive the proper place in the flow of literally thousands 
of applications for a variety of interests in the public 
domain under many statutes, some requiring factual in- 
vestigation, others not. The mere lapse of time, as listed 
by appellant, means nothing. 

Appellant says that ‘‘the Government cannot take ad- 
vantage of the delays, mistakes and neglect of its of- 
ficers’’ (Br., Pt. IIIA). But the Government is not tak- 
ing unwarranted advantage of any such delays, etc. It 
is merely declining to accept an offer to buy its land. 
Fulton Iron Co. v. Larson, 84 U.S. App. D.C. 39, 171 F. 2d 
994 (1949), cert. den. 336 U.S. 903. Surely, it cannot 
validly be said that the United States is under some spe- 
cial obligation to expedite action on appellant’s offer to 
buy. Appellant’s statement proceeds from his assump- 


17 Section 250.5 provides that “the authorized officer may at any 
time determine that the lands should not be sold.” That clearly 
contemplates the re-appraisal discussed here. 


36 


tion that cash certificates and patents would have in- 
evitably been issued to him if the local officers had acted 
with greater speed in processing his offers. Thus, he 
says (Br., Pt. IIIB): ‘‘If the land officers had processed 
Willeoxson’s applications and the sales with reasonable 
diligence and care, Willeoxson would have received cash 
certificates and patents long before Kerr-McGee and the 
other mining claimants entered the picture.’’ This is an 
unsupportable assumption. Yet, upon it, he would have 
this Court compel the Secretary to issue cash certificates 
to him. 

The lands have been prospectively valuable for uranium 
at least since April of 1956. Appellant has not thus far 
obtained any interest in the lands, and since April 1956 
he cannot obtain such interests. 30 U.S.C. see. 21; 43 
C.F.R. sec. 250.8(a). Therefore, whatever may be the 
causes for the fact that he has not yet obtained any in- 
terests, appellant cannot now assert his allegations as to 
what those causes were as reasons why he should acquire 
interests. Yet this is essentially what he is attempting 
to do in asking this Court to rule that, if the Depart- 
ment had acted with more celerity, the Secretary’s as- 
sent to the sale could have been indicated by the issuance 
of cash certificates. He takes the position that, because 
the Government delayed in accepting his offer to pur- 
chase, the Government is now estopped from not accept- 
ing it. The general rule is to the contrary. Delay on 
the part of the Government does not give rise to estoppel. 
Standard Oil Co. of California v. United States, 107 F. 2d 402 
(C.A. 9, 1940). See Dunn v. Ickes, 72 App. D.C. 325, 326, 
115 F. 2d 36 (1944). Nor will the right to cancel a trans- 
action be barred by delay in its exercise. College Point 
Boat Co. v. United States, 267 U.S. 12 (1925). Appellant 
has not presented any genuine reasons why this general 
rule should not apply here. The loss of such expecta- 
tions as he may have had does not constitute a valid 
reason. Fulton Iron Co. v. Larson, 84 U. S. App. D.C. 39, 
171 F. 2d 994 (1949), cert. den. 336 U.S. 903. Moreover, 
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the fundamentals of estoppel—reliance on a misrepresenta- 
tion to the party’s detriment—are not present here. The 
question is appropriate, ‘‘What action did appellant take 
to his detriment in reliance upon what representations or 
actions by the Government?”’ 

Appellant asserts that ‘‘the real controversy is over 
which of two private parties will get the lands’’ and that 
the ‘‘United States is in the position of a stakeholder”’ 
(Br., Pt. IILA). Those statements do not accurately de- 
scribe the situation and they are not useful in analyzing 
it. The United States owns the fee to the lands in ques- 
tion and no one, except appellant, has applied for patents. 
The fact that it is possible under the relevant statutes 
and regulations that interests in these lands may be ob- 
tained at some future time by Kerr-McGee * or by some 
other persons does not make the present controversy one 
in which the United States does not have an existing real 
interest. To say otherwise is to say that the United States 
is only a stakeholder in all of the public domain which 
it has not reserved from sale or entry. The present con- 
troversy consists of an effort by appellant to compel the 
sale to him of lands now owned by the United States, 
the power of sale of which is vested in the discretion of 
the Secretary who has not consented to a sale. More- 
over, the United States alone is interested in defending 
against appellant’s claim for 36,000,000 in his suit under 
the Tort Claims Act. Appellant’s offer that (Br., Pt. 
IIIA) ‘‘if Willeoxson’s rights are recognized and he is 
given cash certificates and patents for the lands, he will 
dismiss the tort claims action’’ does not, as appellant 
seems to say, establish that the United States is merely 
a stakeholder. The cases cited by appellant involve ‘‘man- 
datory’’-type statutes or situations where the United 
States was acting as a nominal party to enforce the rights 
of a person having present interests in the land.” They 


18 Kerr-MeGee only asserts an interest in section 22. 
19 See discussion of these cases in the Appendix, infra, pp. 45-56. 


are plainly not applicable to the situation in this contro- 
versy. 

The facts do not show mistake. Appellant states (Br., 
Pt. IIIB) that ‘‘the Regional Administrator was mistakenly 
holding in March and April, 1954, that such sale [of sec- 
tion 22] should be canceled because Roundy had not been 
advised to assert his preference right.’’ The only mis- 
take was by appellant. Appellant who applied for the 
sale failed, ‘‘through inadvertence,’’ to appear and bid. 
He asked that the sale be reset. The Manager declined 
to do this but advised appellant of his preference right. 
Roundy, who had sufficient reason to believe that appel- 
lant by his failure to bid was no longer interested in the 
land, was not similarly advised. Hence, the Manager ‘‘in 
the interest of fair play’’ allowed Roundy also to assert 
his equal preference right (Jt. App. 70). In any event, 
appellant did not appeal from that holding within the 
time allowed for appeal or at any other time and, as his 
brief states (Br., Pt. IIIB), he suggested and agreed to 
the procedure that Roundy be allowed to assert his pref- 
erence right. Hence, even assuming arguendo a mistake, 
he acquiesced in it. Against that background, this con- 
tention amounts to no more than another complaint about 
the time which passed. We have shown, above, that the 
contention is without merit from several considerations. 
It is sufficient here to repeat that, even if all the asserted 
delays could have been eliminated, appellant would not 
thereby have a present, valid claim to title against the 
United States.” 


2°It is to be noted in this connection that the judgment sought 
by appellant is too broad in scope. If every one of his arguments 
were accepted as correct, the conclusion which results is simply that 
he has been denied cash certificates and patents for improper or 
insufficient reasons, but it cannot be said that there is not and cannot 
be any sufficient reason. Hence, the most that appellant could be 
entitled to have is judgment directing reconsideration by the Secre- 
tary of appellant’s rights without regard to the reasons previously 
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There is no misconduct or neglect in the facts shown 
by the Manager’s statements that there was a ‘‘heavy 
backlog of previously filed applications and inadequate 
number of trained personnel’’ and a ‘‘shortage of per- 
sonnel, together with the increased workload as a result 
of newly decentralized cases from our Washington office”’ 
(Jt. App. 126, 135). Appellant has cited no authority, and 
we believe that none exists, which holds that lapse of time 
from such causes compels the vesting of rights to federal 
property which have not otherwise vested or supplies the 
consent of the Secretary to a sale. To the contrary, the 
Supreme Court in Cosmos Exploration Co. v. Gray Eagle 
Oil Co., 190 U.S. 301, 310 (1903), said: ‘‘But before any 
decision is made [by the Land Department] how can there 
be any equitable title?’’?? 

The decision of Lester A. Parker, 52 L.D. 496 (1928), 
relied upon by appellant (Br., Pt. IIIB), was prior to the 
existence of Section 250.5 of the regulations and did not 
involve mineral lands which cannot be sold; hence, facts 
existing on the date of the application could govern, sub- 
sequent events did not change those facts, and there was 
no basis in the record for rejection of the application on 
those facts. Here, under Section 250.5, the Manager may 
consider facts which might occur throughout the time (‘‘at 
any time’’) required to process the transaction and when 
the fact of mineral value arose there was compelling reason 
to reject the sale. Unlike the facts in the Parker case, it 
cannot be said here that ‘‘had action thereon been taken 
within a reasonable time the situation with respect to 
[mineral value] would not have arisen.’’ The land clas- 
sification reports issued in December 1952 stated that ‘‘ad- 


given. Union Oil Company of California v. Udall, 110 U.S. App. 
D.C. 124, 289 F.2d 790 (1961); cf. Payne v. Central Pac. Ry. Co., 
255 U.S. 228, 238 (1921). 

21 Even in the case of homesteaders, whom Congress has always 
favored, it has allowed two years after issuance of a register’s 
receipt before rights vest entitling a homesteader to a patent. Act 
of March 3, 1891, 26 Stat. 1099, 43 U.S.C. sec. 165 (1928 ed.). 
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jacent areas are now the scene of active uranium mining 
activities’? (Jt. App. 114, 117). The activities were ob- 
viously increasing with the passage of time. The Manager 
was obligated by Section 250.5 to ‘‘determine’’ whether any 
reason existed, before he issued cash certificates, for not 
completing the sale. Actually, as shown, he had the au- 
thority to allow the passage of time if that would assist 
him in making an accurate determination ‘‘that the lands 
should not be sold.’’ This is an effectuation of the com- 
plete discretion given the Secretary on that issue by the 
statute. Similarly, the statement in Martin J. Plutt, et al. 
61 LD. 185 (1953), the other ‘‘particularly apposite’’ de- 
cision relied upon by appellant (Br., Pt. ITIB), that ‘‘the 
Department does not favor penalizing an applicant for de- 
lays in the administrative process’’ is not applicable, unless 
it is a penalty for Congress (acting through the Secretary) 
to take time to determine whether to sell federal property. 


IV 


Since Appellant Had No Interest in the Lands in the Absence 
of a Cash Certificate, the Classification of the Lands as Min- 
eral in Character Was Proper 


The Manager’s decision in April 1956, which declared 
that the sales to appellant were null and void, stated that 
the lands had been classified as mineral in character and 
prospectively valuable for uranium. Since uranium could 
not be reserved in a sale and could not be leased, under 
the applicable statutes,” the lands could not be sold. As 
shown above, since appellant had received no cash certifi- 
cates prior to the date of the Manager’s decision, he had no 
vested interest prior to that date. Existing facts available 
prior to the time when an applicant obtains a vested in- 
terest may be used to support a determination as to mineral 
character. Appellant’s arguments to the contrary are based 
on the premise that he could obtain an interest in the land 


22 Section 2318, Revised Statutes, 30 U.S.C. sec. 21; 43 C.F.R. sec. 
250.8 (a). 
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before the Secretary consented to sell to him. Since the 
premise is invalid, there is no issue of hindsight present 
here. 

Furthermore, there is nothing to indicate that the deter- 
mination as to mineral character was not based on facts 
available at some time prior to April 1956. The Manager’s 
decision at that time does not state as of what date the 
lands were first known to be mineral. A mineral report 
dated January 26, 1956, recommended that section 8 be 
classified as mineral in character. A mineral report dated 
February 2, 1956, recommended that section 22 be classified 
as mineral in character. Both of those reports recited 
facts which were in existence at some time prior to the 
report dates. A claim had been located on section 8 as 
early as December 9, 1954. A claim had been located on sec- 
tion 22 on November 19, 1954. It is likely that prior to the 
dates as of when appellant claims that equitable title vested 
in him, there existed facts which would support a mineral 
classification. The land classification reports issued in De- 
cember 1952, regarding the two sections, stated that ‘‘ad- 
jacent areas are now the scene of active uranium mining 
activities’? (Jt. App. 114, 117). Therefore, even if the 
classifications had to be valid in order for the cancellation to 
be effective and even if it were necessary to the validity of 
the classifications that they be based on facts available 
prior to 1953 or 1954, there is nothing to indicate that the 
classifications were not based on such previously existing 
and available facts. And it must be presumed under such 
circumstances that the Secretary’s determination was based 
on such facts as were necessary to his conclusion withdraw- 
ing the lands from sale. See McKenzie v. Fisher, 40 App. 
D.C. 74, 81 (1913). 


v 


Appellant is Estopped to Attack the Regulation 


When appellant applied to have the sales made (Jt. 
App. 64, 123) he asked that they be made under the Isolated 
Tract Act ‘‘and the regulations thereunder (43 CFR Part 
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250).”’ At that time, the regulations embodied in 43 U.S.C. 
sec, 250.5 had been regularly promulgated and published. 
If the Secretary had been advised at that time that his 
rezulation would be attacked, he might have followed a 
course of action different from that which he actually fol- 
lowed. For example, he could have ordered a closer ex- 
amination of the land than was made before it was put 
up for sale or he could have simply withheld the land 
from sale. It would be inequitable to permit appellant to 
invoke the statute and the regulations when they are ad- 
yantageous to him and to repudiate them when they are 
otherwise. He ought not to be heard to say that he has 
led the Secretary into a trap in which the courts will keep 
him confined. Cf. Daniels v. Tearney, 102 U.S. 415 (1880) ; 
Bunker Hill Co. v. United States, 226 U.S. 548 (1913); St. 
Louis Co. v. Prendergast Co., 260 U.S. 469 (1923). Con- 
trary to appellant's contention (Br., Pt. ILA), this effect 
of his application for a sale under the regulations does 
not beg ‘‘the question as to whether this particular reg- 
ulation is applicable to authorize cancellation of sales 
after they have been held.’’ The regulation provides that 
no sale is complete until issuance of a cash certificate so 
that his application for a sale was pending until the in- 
completed transaction was declared null and void. Sim- 
ilarly, appellant’s contention that he is not bound by an 
invalid regulation (Br., Pt. ILA) is without merit in these 
circumstances. By asserting his acquiescence in the regula- 
tion in his application, he prevented timely action by the 
Secretary which could have reserved the lands without 
the present challenge being available. 
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VI 


Appellant Is Precluded from Raising Issues in a Court Con- 
cerning the Department's Actions Which He Did Not Raise 
Before the Department 


The Supreme Court stated in Unemployment Compensa- 
tion Commission v. Aragon, 329 U.S. 142, 155 (1946): 


A reviewing court usurps the agency’s function when 
it sets aside the administrative determination upon a 
ground not theretofore presented and deprives the 
Commission of an opportunity to consider the matter, 
make its ruling, and state the reasons for its actions. 


In United States v. L. A. Tucker Truck Lines, 344 U.S. 
33, 37 (1952), that Court further declared: 


Simple fairness to those who are engaged in the tasks 
of administration, and to litigants, requires as a general 
rule that courts should not topple over administrative 


decisions unless the administrative body not only has 
erred but has erred against objection made at the time 
appropriate under its practice. 


In the present controversy, the admitted facts show that 
in all the proceedings within the Department, appellant 
basically made only two objections to the cancellation of 
the sales, He argued that he had become entitled to the 
cash certificates on the dates 30 days from the dates when 
he was declared to be purchaser of the lands—March 3, 
19547 as to section 22, and March 19, 1954, as to section 
S (Jt. App. 101-105, 108-112). He also asserted that, hav- 
ing become entitled to cash certificates on those dates, his 
rights to the lands could not be defeated by a subsequent 
classification of the lands as mineral in character. Appel- 
lant raised no other issues in his appeals from the Man- 
ager’s decisions to the Director and from the Director to 
the Secretary. 
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In this lawsuit, appellant now contends for the first time: 


_ That 43 C.F.R. sec. 250.5 is invalid. 
> That he became vested with the equitable title to the 
lands when he paid for them in November and Decem- 
ber of 1953 (Br., Pt. LA; IC; IIB); when he “shad 
done all that he was required to do’”’ in February of 
1954 (Br., Pt. IB; IIB); when he exercised his pref- 
erence right in November and December of 1953 (Br., 
Pt. IC; IIB); and when he received ‘‘the equivalent 
of cash certificates’? on February 17, 1954, and March 
9, 1954 (Br., Pt. ITA). 
That the lands were not valuable for minerals or 
known to be so on the date he was declared the pur- 
chaser. 


Appellant had sufficient opportuninty to present these 
objections to the Manager and to the Director and to the 
Secretary. 43 C.F.R. sec. 250.13. However, he did not 
do so. The above-quoted language of the Supreme Court 
demonstrates that appellant cannot now present these 
objections to the courts. The Department having been 
denied by appellant an opportunity to consider these objec- 
tions, this Court should not ‘‘topple over’’ the Depart- 
ment’s decision because of these new objections. 


CONCLUSION 


For the foregoing reasons, we submit that the judgments 
of the district court should be affirmed. 


Respectfully, 
Ramsey Ciark, 
Assistant Attorney General. 


Rocer P. Marquis, 
Ratpx S. Boyp, 
S. Brurmcstey Hi, 
Attorneys, Department of Justice, 
Washington 25, D. C. 
Marca, 1962. 
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APPENDIX 


Appellant has cited 33 cases in support of certain ‘‘gen- 
eral rules’”’ relative to the disposal of public lands. Those 
cases are listed below alphabetically with brief statements 
showing that they are not applicable to the issues in this 
controversy. 

Ard v. Brandon, 156 U.S. 537 (1895). Dispute between 
private parties. A ‘‘riehtful application [for a homestead] 
was wrongfully rejected.’? The homestead statutes con- 
trolled, which gave the Secretary no discretion. 

Atherton v. Fowler, 96 U.S. 513 (1878). Dispute between 
preemptor and subsequent entryman over hay cut by latter 
from the land involved. The statements relied upon by 
appellant merely hold that at that time under the public 
sales ordered by the President and under the entry pro- 
cedure for securing title, payment of the money gave vested 
rights. The instant case is not under those procedures. 

Barash v. Seaton. 103 U.S. App. D.C. 159, 256 F. 2d 714 
(1958). The issue was whether the land was properly 
classified by the Secretary as being within a known geo- 
logical structure of a producing oil or gas field so that, 
if leased, it could only be leased to the highest bidder. 
Tf not within such structure, it could only be leased to the 
first qualified applicant. The court held that the Secretary 
did not properly make the classification with the result that 
the first applicant was erroneously deprived of the op- 
portunity to bid. Hence, the issue was whether the Secre- 
tary leased to the right person, not whether the Secretary 
was required to issue a lease. 

Benson Mining Co. v. Alta Mining Co., 145 U.S. 428 
(1892). Dispute between applicants for a patent to mineral 
lands and a subsequent locator. As the Court held (pp. 431- 
432) ‘‘when the price is paid the right to a patent im- 
mediately arises’’ because the land patent statute provides 
that ‘‘it shall be assumed that the applicant is entitled to 
a patent, upon the payment to the proper officer’? and the 
delay in administration of the affairs of the Land Depart- 
ment cannot diminish this statutory right. 
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Carroll v. Safford, 3 How. 441 (1844). A purchaser had 
paid the price for public land and had a patent, certificate, 
but the patent had not yet been issued. The Court held 
that Michigan could tax the property because the purchaser 
‘theld for it a final certificate, which could no more be can- 
celled by the United States than a patent’’ (p. 460). There 
is no such certificate in the present case. 

Chapman v. El Paso Natural Gas Co., 92 U.S. App. D.C. 
154, 204 F.2d 46 (1953). This was an unusual case involv- 
ing expenditures by the party in reliance on the Secretary’s 
initial actions. The statute declared that the Secretary 
could grant rights-of-way across federal lands for pipe 
lines with certain conditions attached. The Secretary had 
eranted certain rights-of-way to plaintiff with certain con- 
ditions specified. After plaintiff had expended consider- 
able amounts, the Secretary refused to grant the balance of 
the rights-of-way for which plaintiff had applied until 
plaintiff consented to new and additional conditions regard- 
ing plaintiff’s obligation as a common carrier. The court 
held that, ‘‘after there had been compliance with the terms 
and stipulations specified’”’ by the Secretary initially, plain- 
tiff obtained a license to construct the pipe lines and the 
Secretary could not later impose new conditions or rules. 
In the present case, the Secretary’s terms for the transfer 
of title to public lands, existing when appellant initially 
applied, have not been fulfilled, i.e., no rights vest until 
issuance of a cash certificate. 

Chapman v. Santa Fe Pac. R. Co., 90 U.S. App. D.C. 34, 
198 F.2d 498 (1951), cert. den. 343 U.S. 964. The railroad 
company filed selections with the Secretary of certain public 
lands and applied for a patent. It was refused. The 
court held that Congress (14 Stat. 292, 294-295) had granted 
the company a vested right to make such selections by the 
terms ‘‘is hereby, granted’’ and that the Secretary could 
not defeat these rights by other actions or inactions. Hence, 
unlike the present one, the statute is ‘‘mandatory.’’ 

Cornelius v. Kessel. 128 U.S. 456 (1888). Dispute between 
the holder of a patent issued in 1877 and a party who in 1856 
had entered upon the property, paid the purchase price 
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and obtained a receipt therefor. The Court upheld the 
claim of the latter. The decision involved R.S., Section 2354 
et seq. Those provisions granted lands in defined tracts 
to the first applicant who filed, paid the purchase price 
and obtained a receipt. They did not commit to the judg- 
ment of the Secretary the decision whether the land should 
be sold. The Secretary’s ministerial duties were stated 
and no discretionary powers were granted to him. 

Curtner v. United States, 149 U.S. 662 (1893). The syl- 
labus accurately summarizes the holding: ‘‘ When, in a suit 
in equity brought by the United States to set aside and 
cancel patents of public land issued by the Land Depart- 
ment, no fraud being charged, it appears that the suit is 
brought for the benefit of private persons and that the gov- 
ernment has no interest in the result, the United States are 
barred from bringing the suit if the persons for whose 
benefit the suit is brought would be barred.’’ The party 
in that case was barred by laches. The United States did 
not have and did not seek title. It claims title in the 
present case. 

Guaranty Savings Bank v. Bladow, 176 U.S. 448 (1900). 
The Court described the nature of a cash certificate to dem- 
onstrate that it could be cancelled for fraud in its pro- 
curement. The decision has no relevance to the question 
whether the issuance of a cash certificate may be utilized 
to mark the vesting of a right. 

Hemmer v. United States, 204 Fed. 898 (C.A. 8, 1912), 
aff’d 241 U.S. 379 (1916). An Indian entered upon land 
under a homestead statute, cultivated it for the required 
five years, paid the fees and received a final receipt. The 
Court merely held that the Government could not invoke 
a subsequent statute imposing a restriction of 25 years on 
alienation by Indians to defeat the rights of his vendees. 
The suit was in equity. 

Lytle v. Arkansas, 9 How. 314 (1850). The Court sus- 
tained a preemption entry against a subsequent grantee 
on the ground that the prior entry had been erroneously 
refused. It held that the preemption entry could not be 
refused on any basis caused by the land officers’ miscon- 
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struction of the laws when the entryman had done all that 
the law required him to do. The case involved a statute 
of the ‘‘mandatory’’ type. 

McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 226 
F.2d 35 (1955). The Mineral Leasing Act, 30 U.S.C. sec. 
226, authorizes the Secretary to lease certain public lands 
to ‘‘the person first making application * * * who is qual- 
ified.”’ This Court held that the first applicant in the case 
to whom a lease had been issued was ‘‘disqualified’’ for 
failing to disclose certain matters required by the regula- 
tions and established policy. Hence, the real issue was 
not whether the Secretary was required to lease to the first 
qualified applicant, but whether he could lease to another 
applicant. Therefore, the portion of the opinion quoted 
by the appellant, when read in context, goes no further 
than saying that the Secretary had no discretion to choose 
among applicants and, if he leased to anyone, he was bound 
to lease to the first qualified applicant. 

Payne v. Central Pac. Ry. Co.. 255 U.S, 228 (1921). Suit 
by railroad company against the Seeretary and Commis- 
sioner of the General Land Office to enjoin them from can- 
celling its indemnity selection of public lands in lieu of losses 
in the place limits. After the selection, but before patent, 
the Commissioner ordered cancellation because during that 
interval the lands had been included in a temporary execu- 
tive withdrawal for a water-power site. The Court disap- 
proved the cancellation. It held that, in providing that such 
selections shall be made ‘‘under the Secretary’s direc- 
tion,’’ the act merely subjects them to the general rule that 
the administrative execution of all public land was to 
be under his supervision and direction, but clothes him 
with no discretion to enlarge or curtail the rights of the 
grantee or to substitute his judgment for the will of Con- 
gress ‘‘as manifested in the granting act’? (p. 236). 

Payne v. New Mexico, 255 U.S. 367 (1921). Congress 
authorized New Mexico to select lieu lands in instances 
where place lands had been granted but later included 
within a public reservation. After certain place lands 
had been granted, they were included in the Alamo National 
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Forest. New Mexico made lieu selections. Thereafter, 
but before patent, the place lands were excluded from the 
National Forest. The Commissioner cancelled the lieu 
selections. The Court disapproved the cancellation because, 
by statute, the right to title to the lieu lands had vested. 
It held that the provision in the statute making such a 
selection ‘‘subject to the approval by the Secretary”’ are 
‘‘not peculiar to this land grant, but are found in many 
others’? and does not postpone the vesting of the right 
of the State until the Secretary approves, but empowers 
and requires him to determine judicially the lawfulness 
of the selection as of the time when it was made. 

Pepper v. Scott, 53 F.2d 202 (C.A. 8, 1931). Home- 
steaders entered upon certain tracts of public lands and 
made final proofs. The court stated they were notified 
by letters from the Land Office that they ‘‘had complied 
with all conditions imposed by law with reference to the 
entry of the property, residence, and improvements thereon, 
and that the final proofs were sufficient, and no further 
requirements would be made of the claimants; but that 
final certificate and patent would not issue until [certain] 
litigation terminated.’’ Certificates and patents were later 
issued. The State sought to tax the property during that 
interval. The court held that the tax was properly im- 
posed. It held that by the letters “‘the government gave 
solemn recognition to the fact’’ that the entryman had 
complied fully with all conditions “required of him by 
law’’ for the vesting of rights and that this ‘‘was later 
confirmed by the formal execution of the grant.’’ The 
statute was of the ‘‘mandatory’’ type. Hence, there was 
no authority for conditioning the vesting of rights upon 
the issuance of a cash certificate where the Government 
otherwise acknowledged that all statutory conditions had 
been validly complied with. 

Santa Fe Pac. R.R. Co. v. Fall, 259 U.S. 197 (1922). The 
statute provided that ‘‘when requested by the Secretary 
of the Interior so to do’’ the plaintiff might relinquish 
parts of its land grant in New Mexico ‘‘and shall then 
be entitled to select in lieu thereof, and to have patented 


50 


other sections of vacant public land of equal quality in 
said Territory, as may be agreed upon with the Secretary 
of the Interior.’? The railroad company relinquished spec- 
ified tracts of coal lands, at the Secretary’s request, and 
selected other tracts of coal land. The Secretary undertook 
to cancel the selections because of their higher values, 
revealed by investigations made long after the selections. 
The Court held that ‘‘The moment that lands were re- 
linquished at the request of the Secretary a contract 
was made and the Government was bound to convey to 
the Company such vacant lands within the Territory as 
the Company should select provided only that they were 
of equal quality.’’ It also held that the discretion of the 
Secretary ‘‘went only to the quality of the lands.’*? There- 
fore, since rights vested on the date of selection subject 
only to the condition of quality, the question of quality 
should be determined on the basis of facts existing on 
that date. 

Seaton v. Texas Co., 103 U.S. App. D.C. 163, 256 F.2d 
718 (1958). The Secretary cancelled an oil and gas lease 
issued to the first applicant, who through erroneous advice 
from the local land office had changed his application from 
being under the correct public land statute to being under 
the wrong acquired land statute. The grounds were that 
the acquired lands lease issued under the erroneous ap- 
plication was invalid so that an intervening applicant who 
applied for and received a correct public lands lease was 
really the first qualified applicant. The Court ruled that 
these facts did not justify the cancellation. There was 
no question as to whether the Secretary was required to 
issue a lease. The action of the Secretary under review 
was his decision as to which applicant was ‘‘first qualified’’ 
and thus entitled to receive a lease, if one was to be issued. 
The Court said: ‘‘We are not asked to direct the disposal 
of an interest in the public lands against the will of the 
Secretary. He has twice leased the interest involved.”’ 

Simmons v. Wagner, 101 U.S. 260 (1879). The dispute 
was between two private parties regarding the same land. 
The first party had obtained a certificate, the second party 
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had then entered and obtained a patent. The Court held 
that the second party could not maintain ejectment against 
the first party. It referred to the controlling statute which 
stated that, when payment of the purchase price was made, 
the register of the land office should give ‘‘a certificate of 
the same to the party, and, on producing to the Secretary of 
the Treasury the same final certificate, the President of 
the United States is hereby authorized to grant a patent 
to the lands to the said purchaser.”’ 

United States v. Beebe, 127 U.S. 338 (1888). While the 
statute of limitations here involved did not run against 
the United States, the Court ruled that it barred this ac- 
tion because the United States was merely a formal com- 
plainant in this action to cancel a patent so that a holder 
of another patent could benefit. The Court said (p. 346): 
““* * * the Government, though in name the complainant, 
is not the real contestant party to the title or property 
in the land in controversy. It has no interest in the suit, 
and has nothing to gain from the relief prayed for, and 
nothing to lose if the relief is denied. The bill itself was 
filed in the name of the United States and signed by 
the Attorney General on the petition of private individuals, 
and the right asserted is a private right, which might have 
been asserted without the intervention of the United States 
at all.”’ 

United States v. Des Moines &c. Company, 142 U.S. 510 
(1892). The syllabus states: ‘‘It appearing that the United 
States is only a nominal party, whose aid is sought to 
destroy the title of the Navigation Company [granted by 
the United States] and its grantees, in order to enable 
settlers to protect their titles, initiated by settlement and 
occupancy, the court holds the case of United States v. 
Beebe, 127 U.S. 328, to be applicable.’? That case is dis- 
cussed here immediately above. 

United States v. Detroit Lumber Co., 200 U.S. 321 (1906). 
The Court held that a party dealing with an entryman, 
the evidence of whose entry is in good form including a 
final receipt, is justly entitled to the consideration of a 
court of equity so that, when he has in good faith eut and 
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removed timber under contract with the entryman whose 
entry is subsequently cancelled and purchase money re- 
tained by the Government, he cannot be compelled to ac- 
count to the Government for the timber removed. The 
Court said (p. 340): ‘‘The Government has every dollar 
which it would have received in case of a perfectly valid 
entry, and has also recovered the land.”’ 

United States v. George, 228 U.S. 14 (1913). The Court 
was concerned with a criminal charge and ruled that, in 
such a situation, the regulation must have a clear statutory 
basis. Thus, it held that a homestead claimant making 
an affidavit on matters beyond those required by the home- 
stead statute involved (R.S., sec. 2291) is not guilty of 
perjury under a general statute providing a penalty for 
false statements under oath ‘‘in any case in which a law 
of the United States authorizes an oath to be admin- 
istered’? (R.S. sec. 5392), although the affidavit was de- 
manded by the Land Office pursuant to a regulation made 
by the Secretary. 

United States v. Hughes, 11 How. 552 (1850). A holder 
of a right of pre-emption performed all the requirements 
of a ‘‘mandatory’’-type statute and received a final cer- 
tificate. Afterwards, before he received his patent, another 
party obtained a patent by proceeding as if it were vacant 
land. The Court ordered the patent set aside. 

United States v. Midway Northern Oil Co., 232 Fed. 619 
(S.D. Cal. 1916). In an equity action which it brought, 
the Government sought a measure of recovery to which it 
perhaps would have been entitled at law. The court held 
that, since this was an equity action, equitable rather than 
legal standards of recovery would be used. 

United States v. Smith, 14 F.2d 391 (C.A. 9, 1926). The 
Government brought this suit to annul a patent. The 
statutes involved were of the ‘‘mandatory’’ type and 
also provided that a patent must issue within two years 
of issuance of a final certificate and that suits to annul 
a patent must be brought within six years after issuance 
of the patent. The defendant received his certificate in 
1902. In 1909, the Government learned of false repre- 
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sentations made by defendant. In 1922, a patent was 
issued and this suit was instituted in 1924. The court 
held that the Government could not take advantage of 
its legal wrong in not issuing a patent in 1904 because, ‘‘if 
it had acted promptly, the statute would have long since 
run against the patent, excluding the time which elapsed 
before discovery of the fraud’’ (p. 392). 

United States v. United Verde Copper Co., 196 U.S. 207 
(1905). Suit by the United States to recover damages 
for removal of timber from certain public lands for smelt- 
ing purposes. The statute provided that ‘‘all citizens * * ° 
shall be, and are hereby, authorized and permitted to fell 
and remove, for building, agricultural, mining, or other 
domestic purposes, any timber’? from these lands. The 
Seeretary was authorized to prescribe regulations and 
thereby he prohibited removal for smelting purposes. The 
Court held that the words ‘‘other domestic purposes”’ 
in the act should be construed to include smelting. There- 
fore, the Secretary’s regulation erroneously restricted the 
rights given by the statute. 

Williamson v. United States, 207 U.S. 425 (1908). The 
Court held that under the Timber and Stone Act (20 Stat. 
89) an applicant is not required, after he has made his 
preliminary sworn statement concerning the bona fides 
of his application and the absence of any contract in 
respect to the title, to swear additionally to such facts on 
final proof and a regulation of the Land Commissioner 
exacting such additional statement is invalid. The Court 
stated that the regulation required that ‘‘which the act 
of Congress must be considered as having expressly ex- 
cluded in order thereby to deprive the entryman of a 
right which the act by necessary implication conferred upon 
him’”’ (p. 462). In the present case, Congress must be con- 
sidered as having ‘‘expressly excluded’’ vesting of rights 
before the Secretary, ‘‘in his judgment,”’ elected to trans- 
fer title. 

Wirth v. Branson, 98 U.S. 118 (1878). The controversy 
was between private parties. The plaintiff had a patent 
to the land and the defendant asserted a previous location 
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under a military land warrant. The Court held for the 
defendant. Military land warrants were issued for military 
bounty, no price was payable, so that all that was required 
was a location and the one here was in due form and had 
never been vacated or set aside. While it is in force, 
‘<the land is no longer open to location.”? The Court said: 
““The public faith has become pledged to him, and any 
subsequent grant of the same land to another party is 
void, unless the first location or entry be vacated or set 
aside’’ (p. 121). The plaintiff made his location during 
the period when the land was closed to location. 

Witherspoon v. Duncan, 4 Wall. 210 (1866). The question 
was whether a state could tax land after a certificate was 
issued but before issuance of a patent. The statute under 
which the entry was made constituted a complete enactment 
providing for preemptive sale of public land. The minis- 
terial duties of the Secretary were stated and no discretion- 
ary power was granted to him. The Court held that the 
taxing was invalid. 

Work v. United States ex rel. McAlester-Edwards Coal 
Co.. 262 U.S. 200 (1923). In the Act of February 8, 1918, 
40 Stat. 433, Congress ‘‘authorized’’ the Secretary to sell 
certain coal and asphalt deposits on lands ceded to the 
Government by the Choctaw and Chickasaw Nations. 
Section 4 of the Act provided that existing lessees ‘¢shall 
have the preferential right’’ to purchase all surface rights 
within their leases at the appraised value. Section 7 pro- 
vided that, when the full purchase price is paid, a patent 
“‘shall’? be executed. The appraised price was tendered, 
but was refused, and this mandamus action was instituted. 
The reason for the refusal was that the Secretary believed 
that he had authority to make a new (higher) appraisal 
rather than use the appraisal previously made under a 
related 1912 Act (37 Stat. 67). The Court held that the 
statute required use of the prior existing appraisal because 
it referred to ‘‘the’’ appraisal, not ‘‘an’’ appraisal. It 
rejected the argument that Congress gave to the Secretary 
‘legal discretion’’ to construe the statutes ‘‘which it is 
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not within the power of’? the courts ‘‘by mandamus to 
control’? because ‘‘There are no words to qualify that 
which the lessee has as a right granted by the statute, or 
to vest in the Secretary the final discretion to determine 
or define that right’? (pp. 206, 208). The issue was not 
presented whether the Secretary must sell the deposits. 
Hence, the ruling was only that the Secretary was not 
authorized to refuse sales, which he was otherwise making, 
for the reason he stated. 

Wyoming v. United States, 255 U.S. 489 (1921). By 
Act of February 28, 1891, 26 Stat. 796, Congress provided 
that, where lands to which a State is entitled under the 
school grant are included in a government reservation, it 
may waive its rights and select other lands (non-mineral) 
which are ‘‘hereby appropriated and granted.’’? Wyoming 
made such lieu selections in full compliance with the statute 
and regulations. Three years later the Commissioners 
declined to approve the selection because by then it was 
learned that the land possibly contained oil. 


The Court ruled that the Secretary could consider only 
those facts existing at the time when the land selection 
was made by the state. This was because the statute it- 
self conferred on the state the right to make the alternative 
selection and passed title upon the selection. The Court 
said (p. 494): ‘‘Other laws of general application, Secs. 
441, 453, 2478, Rev. Stats. required that the selections 
be made under the direction of the Secretary of the Inte- 
rior.’? Then it stated (pp. 496-497) : 


* * * The proposal for the exchange of land without 
for land within the reserve came from Congress. 
Acceptance rested with the State and of course would 
be influenced and controlled by the conditions existing 
at the time. It is not as if the selection was merely a 
proposal by the State which the land officers could 
accept or reject. They had no such option to exercise, 
but were charged with the duty of ascertaining whether 
the State’s waiver and selection met the requirements 
of the congressional proposal and of giving or with- 
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holding their approval accordingly. The power con- 
fided to them was not that of granting or denying a 
privilege to the State, but of determining whether an 
existing privilege conferred by Congress had been law- 
fully exercised ;—in other words, their action was to be 
judicial in its nature and directed to an ascertainment 
and declaration of the effect of the waiver and selection 

by the State in 1912. aa Fae 

Yosemite Valley Case, The, 15 Wall. 77 (1873). This 
decision fully supports the Government’s contention in 
the present case. In 1864, Congress granted to California 
the Yosemite Valley. It was accepted. Six weeks before 
the Act of Congress, one Hutchings entered the Valley and 
settled upon the lands with the intention to acquire title 
under the preemption laws. 

The Court held that until compliance with all expressed 
requirements, the preemption laws give to the settler only 
a privilege of preemption in case the lands are offered 
for sale—the privilege to purchase them in that event in 
preference to others. The United States by the preemption 
laws did not enter into any contract with the settler, or 
incur any obligation that the land occupied by him shall ever 
be put up for sale. 
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I 


INTRODUCTION 


The principal argument of appellees begs the essential question in 
this litigation by taking as its premise the question in issue. That ques- 
tion is whether the Secretary of the Interior has the power to determine 
when equitable title vests in public sales like these. Basically, that power 
is assumed to exist by appellees, although they make some effort to sup- 
port it by construing the public sale statute (R.S. § 2455, 43 U.S.C. 8 1171) 
and the challenged regulation (43 CFR § 250.5). But appellees do so by 
construing the statute and regulation in a vacuum, divorced from their 
background, about which they say as little as possible. For example, the 
Government devotes the first part of its argument (Br. pp. 19-28) to the 
proposition that the Secretary is authorized to determine when rights vest, 
without once referring to the origin of the statute, its interpretation as re- 
flected in the previous regulations of the Department or to a single deci- 
sion dealing with when rights vest in disposals of the public domain. The 
Government simply assumes that the Secretary has unfettered discretion 
by referring to the bare bones of the statute. Kerr-McGee takes the same 


erroneous approach (e.g., Br. pp. 10, 11, and 15). 


On the other hand, in our opening brief, we endeavored to recognize 
the question and to demonstrate how it must be resolved in the light of the 
origin of R.S. § 2455 and the settled rules of law governing disposals of 
the public domain. In so doing, we discussed, as appellees do not, the long 
history of R.S. 8 2455 as part of the cash sale system and the century old 
rules repeatedly laid down by the Supreme Court as to the time when rights 
vest in cash sales and other disposals of the public domain, from which we 
submit it should be concluded that such rules are part of the fabric of R.S. 
§ 2455 and leave no room for administrative determination of the time of 


vesting. 


In view of this difference in approach, we submit this reply brief to 
show why appellees’ principal arguments are unavailing against the vesting 


3 


rules on which we rely, and to answer appellees' subsidiary contentions 


which were not anticipated in our opening brief. 


na 


THE CASH SALE VESTING RULE GOVERNS 
THESE SALES, BOTH GENERALLY AND 
BY FORCE OF RS. § 2357 


As they must, appellees admit the existence of the cash sale vest- 
ing rule, under which equitable title passes when the price is paid. How- 
ever, they seek to avoid it by contending that it does not relate to RS. 

8 2455 but involves different "procedures" under a wholly dissimilar 
statute, one which they say is "mandatory," one in which Congress “has 


directed that a sale be made." : 


The statute to which they refer is R.S. 


8 2357, derived from Section 3 of the Act of April 24, 1820 (3 Stat. 566), 


and still in force as 43 U.S.C. & 678, which reads: 


"SEC. 2357. The price at which the public la 


nds 


are offered for sale shall be one dollar and twenty-five 


cents an acre; and at every public sale, the highest 


der, who makes payment as provided in the preceding 


| bid- 


section, shall be the purchaser; but no land shall be sold, 


either at public or private sale, for a less price t 
dollar and twenty-five cents an acre; and all the pu 


han one 


blic 


lands which are hereafter offered at public sale, accord- 
ing to law, and remain unsold at the close of such public 
sales, shall be subject to be sold at private sale, by entry 
at the land-office, at one dollar and twenty-five cents an 


acre, to be paid at the time of making such entry: 
vided, That the price to be paid for alternate rese 
lands, along the line of railroads within the limits 
by any act of Congress, shall be two dollars and fi 
per acre." 


ro- 

ed 

ranted 
cents 


There are at least three answers to appellees' contention, not the 
least of which is that R.S. § 2357 governs when rights vest in sales like 


these under R.S. 8 2455, as follows: 


- See Gov. Br. pp. 29-30 and the discussion in the appendix thereto of Atherton 


v. Fowler at p. 45 and Cornelius v. Kessel at pp. 46-47; and the 


K-M Br. at p. 16. 
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1. First, in our opening brief, at pp. 13-17, we showed that R.S. 
§ 2455 from its original enactment in 1846 has been an integral part of 
of the cash sale system and is accordingly governed by the uniform rule 
repeatedly laid down by the Supreme Court without qualification or limita- 
tion that equitable title passes in "cash sales" of the public domain when 
the price is paid. Those considered decisions of the Supreme Court can 
hardly be dismissed as " ‘interpretative materials’ outside this particu- 
lar statute’ (Gov. Br. p. 29), particularly since the rule was derived, not 
from the terms of a particular statute, but from general real estate law, 


as the following statement of the Supreme Court in Benson Mining Co. v. 
Alta Mining Co., 145 U.S. 428, 432 (1892), makes clear: 


"|. It is a general rule, in respect to the sales of real 
estate, that when a purchaser has paid the full purchase 
price his equitable rights are complete, and there is 
nothing left in the vendor but the naked legal title, which 
he holds in trust for the purchaser. And this general rule 
of real-estate law has been repeatedly applied by this 
court to the administration of the affairs of the Land De- 
partment of the government, and the ruling has been uni- 
form that whenever, in cash sales, the price has been paid, 
or, in other cases, all the conditions of entry performed, 
the full equitable title has passed, and only the naked legal 
title remains in the government, in trust for the other party, 
in whom are vested all the rights and obligations of owner- 
ship.” 


2. Secondly, R.S. § 2357 is not dissimilar from, or more "manda- 
tory” than, R.S. § 2455. Instead, both sections are discretionary in the 
same sense. In order to compare the two sections in this respect, it is 
necessary to include R.S. 8 2358 with R.S. § 2357, because R.S. § 2357 
does not contain any authority for the sale of lands -- the President was 
given the authority to decide when to offer lands for sale and he exercised 
that authority by issuing proclamations at his discretion under the Act of 
March 31, 1808, 2 Stat. 479, codified as R.S. 8 2358. Until the President 
in his discretion issued a proclamation ordering particular lands into 
market, they were not subject to either public or private sale under RS. 
§ 2357. When the Secretary orders land into market for sale under the 
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instant R.S. § 2455, he is exercising the same discretionary authority, 


because it was originally given to him to permit the sale of small, iso- 
lated tracts "without the formality and expense of a proclamation of the 
President" (9 Stat. 51 and see our brief, pp. 15-17). Hence, when the 

Secretary in his discretion exposes land to sale under R.S. §& 2455, the 
same results flow as when the President in his discretion exposed land 
for sale under R.S. 8 & 2357 and 2358 -- equitable title vests upon pay- 


ment of the purchase price. 


3. Finally, even if it is assumed for argument that R.S. § 2357 is 
different and that the cash sale vesting rule applies only to sales governed 


by it, the conclusive answer is that R.S. § 2357 governs these sales. 


R.S. § 2357 is a statute of general application which does three things: 
(1) it fixes the minimum "price at which the public lands are offered for 
sale" at $1.25 an acre witha "double minimum" of $2.50 per acre for 
alternate reserved lands within the limits of railroad grants; (2) it pro- 
vides that "at every public sale, the highest bidder, who makes payment 
..., Shall be the purchaser"; and (3) it provides that ‘all the public lands 
which are hereafter offered at public sale, according to law, and remain 
unsold at the close of such public sales, shail be subject to be sold at pri- 
vate sale, by entry at the land-office" at the minimum price. Those broad 
provisions of R.S. § 2357 have been applied to "public sales" under the in- 
stant R.S. 8 2455 from its original enactment in 1846, and they still apply 
with the exception of the minimum price provision. This is demonstrable 
from the regulations of the Department of the Interior and the action which 
Congress took in the 1934 amendment of R.S. 6 2455. 


Beginning with its early regulations under R.S. §| 2455, the Depart- 
ment recognized the complete intermeshing, as part of|the same cash sale 
system, of the general provisions of R.S. 8 2357 with the provisions of R.S. 
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§ 2455 for the sale of isolated tracts 2 Recognition of this intermeshing 
continued even after R.S. § 2455 was amended in 1895 to specify a mini - 
mum price of $1.25 per acre and to delete the reference to the proclama- 
tion of the President and the phrase "sale in like manner" which appeared 
in the prior versions of the statute (9 Stat. 51, § 2455, Revised Statutes 
(1875)). : Specifically, the decisions and regulations of the Department 
recognized that R.S. § 2357 continued to control sales under R.S. 8 2455 


2 See, e.g., General Circular of January 1, 1889, 2 Copp's Public Land Laws, 
1882-90, p. 996, which states: 


"PURCHASE AT PUBLIC SALE 


"Lands may be purchased at public auction by the highest bidder 
when offered pursuant to proclamation of the President, or under 
public notice in’ accordance with directions from the General Land 
Office. (Rev. Stat., 2353, 2357, 2358, 2359, 2360, 2455). 


"PRIVATE ENTRY OR LOCATION 


"Lands which, having been offered at public sale, remain un- 
sold, if not afterward reserved or withdrawn from market, are 
liable to private entry or location. (Rev. Stat., 2354, 2357)." 


See also Circular of June 17, 1875, Copp's Public Land Laws--Decisions, Opinions 
and Instructions, 1869-1875, p. 179; General Circular of October 1, 1880, 1 Copp's 
Public Land Laws, 1875-1882, p. 247. And see also the original regulations for 
sales under the act which became R.S. § 2455, Circular of January 18, 1851, Lester, 


Land Laws, Regulations and Decisions (1860), p. 350. 


3 This demonstrates the fallacy of the Government's suggestion that the elimina- 
tion of the phrase "in like manner" somehow changed things (Br. p. 32). The legis- 
lative history of the 1895 amendment (Act of February 26, 1895, 28 Stat. 687) does 
not state why the phrase, "sale in like manner" and the reference to the proclama- 
tion of the President were dropped. The obvious answer is that they were no longer 
meaningful in view of the Act of March 2, 1889, 25 Stat. 854, 43 U.S.C. § 700, which 
ended private sale except in Missouri, and the Act of March 3, 1891, 26 Stat. 1099, 
43 U.S.C. § 671, which substantially ended the Presidential authority by prohibit- 
ing the sale of public lands at public auction except for isolated tracts under R.S. 

§ 2455 and certain other special classes of lands. Those two Acts prompted the 
1895 amendment which was designed to extend R.S. § 2455 to cover "offered" as 
well as "unoffered" land -- see H.R. Rep. No. 343, 53d Cong., 2d Sess. 


The Presidential proclamation authority, which was eventually codified as 43 
U.S.C. § 684, was repealed as obsolete, along with certain other parts of the cash 
sale law, by the Act of December 16, 1930, 46 Stat. 1028. R.S. § 2357, however, 
is still in effect (43 U.S.C. § 678), along with R.S. § 2455 (43 U.S.C. § 1171). 
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| 
with respect to (1) the minimum price, (2) the high bidder being the pur- 
chaser and (3) unsold land being subject to private sale, as follows: 


a. Price. Since R.S. § 2455 as amended in 1895 specified a mini- 
mum price of $1.25, the Department was confused for a time as to whether 
the "double minimum" of $2.50 specified in R.S. 8 2357 for reserved lands 
in railroad limits nevertheless applied to sales under R.S. 6 2455.° The 
Department resolved its doubt by holding in Edwin J. Miller, 35 L.D. 411 
(1907), that R.S. § 2357 applied, stating at p. 419: 

"The proviso to section 2357, fixing the price of 

lands in railroad limits, is equally applicable to lands 

sold under section 2455, and both sections must be |con- 

strued and administered as parts of the same system." 
and also stating at p. 420 that the action of Congress in the 1895 amend- 


ment: 


". . . indicates a purpose to preserve the harmony of the 
land system by continuing in full force the provisions of 
section 2357 as to all lands sold under section 2455." ° 


b. High Bidder as Purchaser: In accordance with the provision 
of R.S. § 2357 that "at every public sale, the highest bidder, who makes 
payment ..., shall be the purchaser,” the regulations of the Department 
under R.S. § 2455 provided that the land offered at the public sales "must 


53 From 1895 to 1934, R.S. § 2455 specified a minimum price of not less than 
$1.25 per acre -- see the amendments made by the Act of February 26, 1895, 28 
Stat. 687; Act of June 27, 1906, 34 Stat. 517; Act of March 28, 1912, 37 Stat. 77; 
and Act of March 9, 1928, 45 Stat. 253. The inclusion of that price provision came 
about in the following way: 


The bill which became the 1895 amendment (H.R. 4952, 53d Cong.. 2d Sess.) 
included a price provision because it fixed the minimum price /‘at $2.50 per acre 
instead of $1.25, as under the general law" (see the House Report, H.R. Rep. No. 
343). The Senate refused thus to double the minimum price and amended the bill 
to specify $1.25 per acre. The House accepted that amendment| with the explana- 
tion that the "minimum price now for all the public lands. including those involved 
in this bill, is $1.25 an acre, and the amendment puts the isolated tracts on the 
same basis as to the minimum price of other lands . . ."_ (27 Cong. Rec. 2298). The 
general law which was thus left unchanged was R.S. § 2357. 


> The Miller decision was overruled on another point in Floyd W. Warren, 43 L.D. 
181 (1914). That point was whether lands, which had been opened for disposal under 
a special act which provided that they could be disposed of under certain specified 
public land laws but which did not mention R.S. § 2455, could nevertheless be sold 
under R.S. § 2455. 
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be disposed of to the highest pidder,""® and that the "highest bidder will 
be declared the purchaser" provided he immediately paid the amount pid.” 


c. Private Sale. Likewise, in accordance with the provision of 
R.S. § 2357 that public lands "which are hereafter offered at public sale 
according to law, and remain unsold at the close of such public sales, 
shall be subject to be sold at private sale," the regulations of the Depart- 
ment under R.S. § 2455 provided that lands which were offered but unsold 
would be subject to private sale if in Missouri.® 


If, in the face of these regulations, there could be any remaining 
doubt as to the application of R.S. § 2357 to sales under R.S. 8 2455, that 
doubt is removed by the action of Congress in the 1934 amendment of RS. 
§ 2455, for Congress there recognized the application of R.S. § 2357 and 
accordingly provided that its minimum price requirement would no long- 
er apply to sales under R.S. 8 2455 because they were to be made at not 
less than appraised value instead of not less than the $1.25 minimum. 
Congress did that in the following way: 


The 1934 amendment to R.S. § 2455 was made by Section 14 of the 
Act of June 28, 1934 (48 Stat. 1274-75). Such Section 14 was originally 
offered as a committee amendment on the floor of the Senate and, among 
other things, it eliminated the minimum price of $1.25 and provided in- 
stead for sale at "not less than the appraised value,” and it also increased 
the size of tracts which could be sold from 320 to 760 acres.” When 


$ E.g., Circular of April 11, 1895, 20 L.D. 305, 307; Circular of July 18, 1906, 
35 L.D. 44; Circular of May 16, 1907, 35 L.D. 581, 582. 


7 E.g., Circular of July 18, 1906, 35 L.D. 44, 45; Circular of May 16, 1907, 35 
L.D. 581, 583; Circular of December 27, 1907, 36 L.D. 216, 218; Circular of June 
6, 1910, 39 L.D. 10, 13; Circular of January 19, 1912, 40 L.D. 363, 366; Circular 
of December 18, 1912, 41 L.D. 443, 447; Circular of June 17, 1913, 42 L.D. 236, 
240; Circular of January 11, 1915, 43 L.D. 485, 489; Circular 684 of April 16, 1920, 
47 LD. 382, 386 and the revisions thereof dated February 25, 1926, 51 L.D. 357, 
360, and April 7, 1928, 52 L.D. 340, 345. 


8 See the regulations cited in the two preceding footnotes. The limitation to 
lands in Missouri was required by the Act of March 2, 1889 (43 U.S.C. § 700), 
which limited private sale to lands in that State. 


? The text of Section 14 as offered and as enacted appears in the Appendix hereto. 
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Section 14 was offered, Senator O'Mahoney offered an amendment thereto, 
such amendment being to insert at the beginning of the section the phrase, 
"Notwithstanding the provisions of section 2357 of the Revised Statutes 

and of the act of August 30, 1890" (78 Cong. Rec. 111 50).) Senator O'Ma- 
honey explained his proposed amendment as follows (78 Cong. Rec. 11151): 


"MR. O'MAHONEY. Mr. President, an amendment 
was inserted in the bill for the purpose of enabling the 
Secretary of the Interior to sell certain isolated tracts 
which are not suitable for inclusion in grazing districts. 
It appears that the public-land laws now governing/the 
sale of isolated tracts fix a minimum price of $1.25 an 
acre on some and $2.50 an acre on others. In view of the 
fact that the amendment changes the whole system) by pro- 
viding for appraisal, it was deemed advisable to do away 
with that limitation as to price and also with the limitation 
as to the amount of acreage a single purchaser may ac- 
quire. It is merely to clarify the amendment which has 40 
been approved by the committee and by the Department." 


Section 14 was then adopted with Senator O' Mahoney's amendment in the 
light of his explanation. 


It was thus clearly understood that R.S. 8 2357 governs “the sale 
of isolated tracts" under R.S. § 2455 and that only its "limitation as to 
price" was being done away with in order to permit sales to be made at 
not less than appraised value. The result was to leave applicable to R.S. 
§ 2455 the other two provisions of R.S. 8 2357 -- that the high bidder 
making payment "shall be the purchaser" and that any unsold land would 


be subject to private sale if in Missouri. The Department recognized this 


1] 


in its contemporaneous regulations under R.S. § 2455 | and in its minimum 


price regulation (43 CFR & 252.2, n. 84 (1940 ed.)): 


10 the Act of August 30, 1890, referred to by Senator O' Mahoney, is 43 U.S.C. 
§ 212 which specifies an acreage limitation of 320 acres. AS he explained, it was 
necessary to do away with its acreage limitation (as well as the price limitation of 
R.S. § 2357), since the size of a tract which could be sold was |being increased from 
320 to 760 acres by the amendment. 


11 gee Circular 684, revised November 23, 1934, 55 I.D. 76 and Part 250 of Title 
43, Code of Federal Regulations (1940 ed.). These regulations did provide that a 
period of 30 days had to elapse before the high bidder "will be delcared the pur- 
chaser," but this was simply in recognition of the proviso pie in 1934 giving ad- 
joining owners the preference right to buy the offered lands w thin that period, and 
did not reflect any change in the vesting rules -- see infra, pp. 12-14. 
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"Under authority of R.S. 2455, as amended by sec- 

tion 14 of the Act of June 28, 1934 (48 Stat. 1274; 43 

U.S.C. 1171), isolated or disconnected tracts or parcels 

of the public domain may be sold at public auction for 

not less than the appraised price, "notwithstanding the 

provisions of section 2357 of the Revised Statutes.’ " 

The challenged regulation, which was not introduced until 10 years 
later (see 43 CFR 8 250.7, 1944 Supp.), must accordingly fall as authority 
for canceling the instant sales in view of the application of the cash sale 
vesting rule to sales under R.S. § 2455, both generally and by force of RS. 


§ 2357. 
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APPELLEES’ CONSTRUCTION OF R:S. § 2455 
AND THEIR "'PERMISSIVE-MANDATORY" 
CONTENTION MUST BE REJECTED 


The demonstrated application of R.S. § 2357 and the cash sale vest- 
ing rule to these sales under R.S. § 2455 leaves without foundation both 


appellees' construction of R.S. § 2455 as giving unfettered discretion to 


the Secretary to decide when equitable title passes, and their contention 
that the vesting rules on which we rely are not applicable because R.S. 

§ 2455 is "permissive" rather than "mandatory." Apart from R.S. 8 2357, 
those arguments are unsound for the reasons stated in our opening brief 
(esp. pp. 18-21 and 28-31), but they are utterly untenable in the face of 

R.S. 8 2357. 


If anything more is needed to show the fallacy of this branch of ap- 
pellees' argument, it is supplied by the nature of the arguments advanced 
in support. Thus, the Government, instead of citing public land authorities, 
is reduced to citing (Br. pp. 22, 31) the same surplus property disposal 
cases which the Secretary cited in his decision (J.A. 100), i.e., Erie Coal 
and Coke Corp. v. United States, 266 U.S. 518 (1925); Holiday v. Higbee, 
172 F.2d 316 (10th Cir. 1949); and United States v. Weisbrod, 202 F.2d 629 
(7th Cir. 1953), cert. denied, 346 U.S. 819, reh. denied, 346 U.S. 880. But 


11 


those decisions are not part of the history and policy which long ago de- 
veloped into settled rules of property law governing disposals of the public 
domain. They were decided without reference to or consideration of that 
history and policy, they turn on wholly different disposal considerations, 


they involve different statutes , and they are accordingly without applica- 


tion. a 


Similarly , the Government in an effort to avoid the |regulation on 


which we rely as summing up the vesting rules: 


250.12(c) ''When there has been full compliance with the 
regulations in this part, the manager will issue a cash 
certificate to the purchaser." | 
is driven to make the patently ridiculous argument that the phrase "in 

this part" refers solely to section 250.12 and limits 8 250.12(c) to the 
problem of issuing cash certificates to aliens (Br. p. 25 note 9, pp. 32- 
33). The plain fact is that the phrase "in this part," as used in 8 250.12(c) 
and other sections of the public sale regulations, refers to the whole body 
of those regulations which are "Part 250" of Title 43 -- see, e.g., § 250.2 
"Definitions" which begins "When used in this part" and § 250.5, on which 


appellees rely, which states that the "filing of an application in conformity 


with the regulations in this part will not segregate the lands..." aS 


12 For example, the Erie Coal case involved a statute, 41 Stat. 105, which 
authorized the Secretary of War to sell surplus supplies "upon|such terms as may 
be deemed best." There is no similar provision in R.S. § 2455 Likewise, the 
opinion in Weisbrod, upholding the reservation by the Government of the right to 
withdraw surplus military property from sale, emphasized that the reservation 
was included to meet the "requirements of the statute" (the Surplus Property Act 
of 1944, 58 Stat. 765) that the disposal of surplus property be regulated so as "to 
assure the most effective use of such property for war purposes and the common 
defense ...,"" 202 F.2d at 632-33. Considerations of that nature are wholly lack- 
ing here. 


is Since § 250.5 has no provision for filing an application, perhaps we should ac- 
cept the Government's approach, instead of exposing its obvious error, and thereby 
read § 250.5 out of this case ! 
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THE PREFERENCE RIGHT TO BUY 
CONFIRMS WILLCOXSON'S RIGHTS 


The application of the vesting rules and R.S. § 2357 to sales under 
R.S. 8 2455 also disposes of appellees’ claim that the statutory preference 
right of adjoining owners to buy the offered lands operates only when the 
Secretary "decides to sell" -- i.e., at such time as he, in his unfettered 
discretion, deigns to recognize the existence of rights (Gov. Br. pp. 22- 
23; K-M Br. p.19). As we have shown, the Secretary does not have such 
discretion because equitable title passes when the high bidder pays the 
price. The statutory preference right constitutes one more reason why 


the Secretary does not have such discretion. 


The preference right, which was added as the first proviso of the 
1934 amendment of R.S. § 2455, was intended for the benefit of adjoining 
owners (see 78 Cong. Rec. 11151). In flat and mandatory terms it states 
that for a period of not less than 30 days after receipt of the highest bid, 
such owners "shall have a preference right to buy the offered lands at 
such highest bid price..." That provision was not added for the purpose 
of changing the vesting rules or authorizing the Secretary to decide when 
rights vest -- it gives an unqualified "right to buy," not power to the Sec- 
retary to call off sales. /4 Similarly, the language of the preference right 
proviso refutes the contention that the right it confers is simply the right 
to be preferred over others, in the making of offers which the Secretary 
is nevertheless free to reject completely. The proviso is not cast in terms 
of preference right claimants making offers which are to be preferred if 
the Secretary decides to accept any offer. Instead, it states that the pref- 
erence claimants shall have the right to buy the offered lands at the highest 


a It is accordingly understandable why no effort is made to justify the challenged 
regulation, § 250.5, as being authorized by the 1934 amendment in general or by the 
preference right proviso in particular. Instead, appellees try to support the regula- 
tion by construing R.S. § 2455 as conferring unlimited discretion on the Secretary 
to determine when rights vest. That construction is precluded equally by the vest- 
ing rules, by the application of R.S. § 2357 to sales under R.S. § 2455, and by the 
flat terms of the preference right proviso itself. 
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bid price. It is the Secretary who offers the land by exposing it to sale at 
5 


public auction, and when he does so, the preference right to buy operates.! 


In short, the preference right provision confirms the effect of the 
vesting rules and the Secretary's lack of power to specify jwhen rights 
vest. Once land is offered for sale and the high bidder pays the price, 
the land has been sold, and the Secretary has no power to call off the sale. 
The land must go either to the high bidder or to a preference claimant if 
the right to buy is asserted during the 30 day preference period. The high 
bidder, in whom equitable title vests upon payment of his bid, is thus ne- 
cessarily subjected to the possibility that his equitable title may be di- 
vested in favor of a preferred claimant. But that possibility arises from 
the right to buy which Congress has given to such claimants. It does not 
represent any change in the vesting rules, and it does not |give the Secre- 
tary any power to call off the sale. If no preference right is asserted with- 
in the 30 day preference period, the high bidder's equitable title becomes 
indefeasible. On the other hand, if a preference right is asserted, the high 
bidder's equitable title passes to the preference claimant by force of his 
right to buy the offered land -- i.e., "the land has been sold to the prefer- 
ence-right claimant." And, if there are competing preference claimants, 
the equitable title of the high bidder passes to them as a class, with the 
Secretary being authorized by the preference right proviso to make an 
equitable division of the land among those claimants.?® The Department 


15 For the same reason there is no substance in the suggestion that Willcoxson 
was simply making offers to purchase which the Secretary never accepted (Gov. Br. 
p. 36). That suggestion is also completely contradicted by the administrative rec- 
ord. From beginning to end it was recognized, as the Government has admitted in 
this litigation (see p. 7 of our brief), that the lands were to be sold at the public 
auction, that the sales were held and that Willcoxson was the purchaser -- see, €-£-, 
the applications for sale, which in the language of the Government form, request that 
the land "be ordered into market and sold at public auction, under Section 2455" 
(J-A. 64, 123), and the Secretary's decision which does not purport to reject offers, 
but sets aside the sales which it states "were held on November/16, 1953 and No- 
vember 17, 1953, respectively" (J.A. 97), and see generally any of the intervening 
administrative documents. 


16 The statutory authority of the Secretary to make an equitable division among 
competing preference claimants is accordingly no basis for the Government's as- 
sertion that rights cannot vest upon the assertion of a preference right (Br. p. 23, 
note 8). On the contrary, the Secretary simply has the task that|is involved in a 
partition suit, the task of setting off among individual preference claimants the prop- 
er share to which each is equitably entitled. 
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recognized all this in its contemporaneous regulations when the preference 
right was added to the statute in 1934. Thus, Circular No. 684, revised 
November 23, 1934, provided (55 I.D. 76, 82): 


"Tf, at the end of the thirty days preference-right 
period, no assertion of preference right is made, the 
sale will be declared closed and the highest bidder de- 
clared the purchaser." 


and further provided that if a preference right was asserted, the high bid- 
der would be notified that "the land has been sold to the preference-right 
claimant."" The same provisions were continued in 43 CFR 8 250.20 (1940 
ed.). It was not until 10 years later, when the challenged regulation was 
added in 1944, that the regulations of the Department contained any sug- 
gestion that the Secretary might call off the sale after it had been held and 
the high bid received. 


For the foregoing reasons, and those stated at pages 19-21 of our 
brief, the preference right to buy accordingly confirms Willcoxson's right 
to the lands. *” 


i The foregoing analysis likewise refutes Kerr-McGee's argument (Br. pp. 
25-26) that Willcoxson could not have vested rights in the NW 1/4 and W 1/2 NE 1/4 
of Sec. 22 until the decision of January 31, 1955, declaring him purchaser of that 
land. When Willcoxson exercised his preference right and paid the price on De- 
cember 8, 1953, he’ became vested with equitable title to all of Sec. 22. When Roundy, 
the original bidder, let the 30 day period expire without claiming his preference right, 
he lost that right, John W. Roundy, 62 I.D. 116 (1955), Vernon Russell Allred, unre- 
ported (A-28083, Nov. 19, 1959), and the decision of April 2, 1954 (J.A. 71), purport- 
ing to revoke the sale was erroneous. Moreover, that decision never became final 
because, within the time allowed for appeal, Willcoxson suggested that the matter be 
settled by letting Roundy assert his preference right out of time, a procedure which 
was agreed to by all concerned, with the result that the sale was reinstated (J.A. 75). 
Willcoxson thereby exposed himself to the possibility of having his equitable title to 
Sec. 22 divested to'the extent that the Secretary made an equitable division between 
him and Roundy. The fact that Willcoxson so exposed himself, instead of insisting 
upon the full measure of his rights by appealing the erroneous decision of April 2, 
1954, cannot deprive him of the equitable title he had to the NW 1/4 and W 1/2 NE 
1/4 from the time he exercised his preference right. 
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WILLCOXSON IS ENTITLED TO 
EQUITABLE PROTECTION 


Our contention (Br. pp. 31-38) that in any event the Government is 


precluded from canceling the sales because of its delays, mistakes and 
neglect is challenged by appellees on the ground that Willcoxson has no 
rights and therefore no cause for complaint. But Willcoxson does have 
rights for the reasons previously stated. In addition, this branch of our 
argument rests on fundamental considerations of fairness in the resolu- 
tion of competing claims to public lands. In circumstances far less ap- 
pealing than those involved here, the Department of the Interior has given 
protection on such grounds to mere applicants for public sales, Lester A. 
Parker, 52 L.D. 496 (1928); Martin J. Plutt, 61 I.D. 185 (1953). It is our 
position that Willcoxson, as the declared purchaser, should receive similar 
equitable protection from the courts, particularly since the United States 
is seeking equitable relief in this litigation and is essentially a stakeholder 
who is going to lose the lands in any event. The Government cannot ob- 
scure the reality of its stakeholder role by stating (Br. p. 37) "that it is 
possible under the relevant statutes and regulations that interests in these 
lands may be obtained at some future time by Kerr-McGee or by some 
other persons." The Government knows better. Kerr-McGee and those 
associated with it have been mining and removing minerals from the land 
in Section 22 without objection by the Government (J.A. 48-49), and they 
do not have to apply for a patent to protect their interest. The law is 
clear that the holder of a mining claim need never apply for a patent to 
have full property in his claim. As the Department of the|Interior recently 
said in United States v. Carlile, 67 I.D. 417, 421 (1960), when a mining 
claimant makes discovery: 
". .. he acquires as against the United States and all the 
world an exclusive right of possession to the claim which 
is property in the fullest sense of the word. See also Cole 
v. Ralph [252 U.S. 286] at p. 295. The property right that 


the holder of a valid claim has does not depend upon is- 
suance of a patent to him. He need never apply for a patent." 
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The fact that Kerr-McGee has not seen fit to apply for patents to its claims 
accordingly cannot drain from this litigation the reality that it is a contest 
whether Willcoxson or Kerr-McGee (and the other mining claimants) will 
get the land and that it does not involve preserving a valuable resource for 
the benefit of the public. For the reasons stated in Part II of our opening 
brief, this contest should be resolved in favor of Willcoxson. 


vI 


APPELLEES' SUBSIDIARY CONTENTIONS 
ARE WITHOUT MERIT 


Appellees’ subsidiary arguments lack merit and only the following 


warrant comment. 


A. Willcoxson Is Not Estopped to Attack the 
Regulation, 8 250.5. 


ee 


The Government asserts (Br. pp. 41-42) that Willcoxson should be 
estopped to challenge § 250.5 because he has "led the Secretary into a 
trap.” It is said that the Secretary might have followed a different course 
of action -- that, for example, "he could have ordered a closer examina- 


tion of the land than was made before it was put up for sale...” 


This plea of what the Secretary might have done lacks conviction 
and, in any event, affords no ground for estoppel because the law is clear 
that Willcoxson is not estopped to challenge the regulation -- see note 16, 
p. 23 of our brief. Indeed, it is inconceivable that the law could be other- 
wise because of the possibilities that would create for insulating adminis- 


trative abuse. An administrator cannot force an applicant to choose be- 


tween foregoing his application or making it only by acquiescing in invalid 
terms or conditions. 
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B. Willcoxson Is Not Precluded from Raising Any 
of the Issues He Has Tendered to This Court-_ 
Appellees contend that some of the issues raised by Willcoxson were 
not raised before the Department of the Interior and therefore cannot be 
presented to the courts (Gov. Br. pp. 43-44, K-M Br. pp. 27-28). This con- 
tention is foreclosed and also lacks substance. 


The contention is foreclosed because this is not an ordinary case in 
which judicial review is sought by one who has been aggrieved by adminis- 
trative action. Instead, as the Government states at pp. 344 of its brief, 
after Willcoxson had brought his review action against the Secretary (No. 
16714) , the United States instituted its action (No. 16713) |'to secure a de- 
termination of the rights of the parties with a minimum of' litigation and to 
avoid possible disposition of appellant's suit against the Secretary (No. 
16714) on grounds unrelated to the merits." In the light of that, it is in- 
conceivable to find the Government raising just such a ground later in its 


brief, and it should not be heard to do so. 


Moreover, this contention is untenable. On fair reading, Willcoxson's 
administrative appeal papers (J.A. 101-105, 108-111) are|not subject to the 
narrow construction urged by appellees. While those papers did not set 
forth in precise detail all the arguments now urged on brief, they asserted 
that the cash certificates were being wrongfully and unlawfully withheld and 


necessarily subsumed and drew into issue the points on which Willcoxson 


relies. More importantly, the Department was not misled or left in the 
dark as to what Willcoxson was claiming -- it recognized that Willcoxson 
was claiming vested rights in the lands and that the Sec retary had no power 
to cancel the sales. The application and validity of § 250.5 of the regula- 
tions were thus in question, and it was decided that 8 250.5 justified the 


cancellation of the sales. Moreover, as is apparent from) the position taken 
by the Government on the merits here, the Department would not have de- 
cided differently if Willcoxson had been more detailed in his appeal papers. 
Therefore, this is not a case which comes within the authorities cited by 
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appellees, United States v. L. A. Tucker Truck Lines, 344 U.S. 33 (1952), 
and Unemployment Compensation Commission v. Aragan, 329 U.S. 143 


(1946). Willcoxson is not urging a new and technical objection which "is 
clearly an afterthought, brought forward at the last possible moment to 
undo the administrative proceedings without consideration of the merits 
and [which] can prevail only from technical compulsion irrespective of 
considerations of practical justice." Tucker, supra, at 36. Willcoxson is 
simply hewing to his claim that the cancellations of the sales were wrong 
and is arguing in detail why that is so. 


C. The Relief Requested by Willcoxson is not too Broad. 


The Government asserts that the relief sought by Willcoxson is too 
broad even if all of his arguments are accepted as correct (Br. n. 20, 
pp. 38-39), and also suggests that it is "likely" that facts may exist to 
support a uranium classification of the lands as of the time we assert 
Willcoxson's rights vested (Br. p. 41). That assertion is wrong and the 


suggestion is irrelevant for the following reasons: 


1. As stated at p. 7 of our brief, the Government admits that the 
sales were regular in all respects and were held in full compliance with 
the applicable law and regulations, that Willcoxson complied with the re- 
quirements of the law and regulations, that he was the duly qualified pur- 
chaser of the lands, and was duly declared to be the purchaser thereof. 

In the light of those admissions, there can be no basis for further adminis- 
trative proceedings if the instant cancellations of the sales are set aside. 
The proceedings having been regular, the Secretary is left with only the 
ministerial duty of issuing the cash certificates and he should be ordered 
to perform that duty. 18 


2. If the value of the lands for uranium was legally relevant at the 
time when they were offered for sale and Willcoxson purchased them, the 


ze As stated in note 22 on p. 31 of our brief, the admitted regularity of the sale 
proceedings makes \inapplicable Union Oil Company of California v. Udall, 110 U.S. 
App. D.C. 124, 289 F.2d 790 (1961), on which the Government relies. 


19 


factual determination was made that they were not valuable for uranium 
and that determination cannot be subsequently changed. After receiving 
reports that the lands had no value for minerals other than oil and gas 
(J.A. 124-125, 112-117), the Manager found Willcoxson's applications al- 
lowable and issued orders for the sale of the lands. All of this constituted 
a determination or classification that the lands were not valuable for uran- 
ium when they were sold and purchased. West v. Edward Rutledge Timber 
Co., 244 U.S. 90, 97-98 (1917). Factual determinations of this kind as to 
the character of land once made cannot be changed after rights have vested 
by payment. The Secretary is bound by such a determination -- he may 
not elect "to wait for better days" and change his mind "on the ground of 


subsequently discovered facts." Santa Fe Pac. R.R. v. Fall, 259 U.S. 197, 
199-200 (1922). °° | 


3. Alternatively, it is not necessary or material to|\determine wheth- 
er the lands had any value for uranium at the time of the sale and purchase. 
This is so because at that time lands could be sold with reservation of uran- 


ium by virtue of the automatic reservation made by 8 5(b)(7) of the Atomic 


Energy Act of 1946, 60 Stat. 762. °° That reservation was made for the 


purpose of permitting disposals and uses of the public land even though 
they may have contained uranium.”? These sales were made with that 


19 "But matters of fact, such as the character of the land, its condition as to oc- 
cupancy, and the like, when once investigated and determined by| the officers of the 
Land Department, and the applicant allowed to select or enter and pay for it, vests 
a right which cannot be affected by subsequent discoveries in respect to its char- 
acter or condition."" Northern Pac. Ry. v. United States, 176 Fed. 706, 709 (9th Cir. 
1910), appeal dismissed, 223 U-S. 746 (1912). See also West v. Standard Oil Co., 
278 U.S. 200 (1929). | 

20 The statement in Kerr-McGee's brief, p. 26, that "mineral lands are not sub- 
ject to sale" is a misstatement of the law. As the public sale regulations state 
(43 CFR § 250.8), mineral lands may be sold "under specific statutory authority 
which exists for the sale of lands valuable for certain minerals with a reservation 
of those minerals to the United States." These very sales were made subject to 
reservation of oil and gas under the Act of July 17, 1914, 38 Stat. 509, as amended, 
30 U.S.C. $§ 121-123, and of uranium under § 5(b)(7) of the Atomic Energy Act of 
1946, supra (see J.A. 65, 127). 


21 sce H.R. Rep. No. 1788, 79th Cong., 2d Sess.; S. Rep. No. 1211, 79th Cong., 
2d Sess., pp. 18-19; 92 Cong. Rec. 6084-6096. 
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reservation. The Government's subsequent inability to reserve uranium 
after the August, 1954, amendments to the Atomic Energy Act does not 
make it proper to consider what value the lands may previously have had 
for uranium or to set these sales aside, for those amendments, as well as 
subsequent legislation in 1958, provide for the release of prior reserva- 
tions of uranium to the persons entitled to the lands involved, such as Will- 
coxson. Accordingly , Willcoxson is entitled to any uranium in the lands 
which was reserved in these sales -- see notes 3, 6 and 8 at pp. 5, 8 and 


14 of our brief. 


It has been almost nine years since Willcoxson exercised his pref- 
erence right to buy the lands and paid for them and over seven years since 
he was told he would get his cash certificates. He should not be put to the 
delay of further administrative proceedings to no purpose. 


CONCLUSION 


For the reasons stated in our opening brief and in this reply brief, 
the judgment below should be reversed and the case remanded with direc- 
tions to enter summary judgment as prayed for by Willcoxson, including 
a direction to the Secretary to issue cash certificates to Willcoxson for 
the lands which will reserve only oil and gas. 


Respectfully submitted, 
March 27, 1962 
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APPENDIX 


Section 14 of the Act of June 28, 1934, 48 Stat. 1274, when intro- 
duced in the Senate as a committee amendment read as follows: 


SEC. 14. That section 2455 of the Revised Statutes, 
as amended, is amended to read as follows: 


"SEC. 2455. It shall be lawful for the Secretary of the 
Interior to order into market and sell at public auction, at 
the land office of the district in which the land is situated, 
for not less than the appraised value, any isolated or dis- 
connected tract or parcel of the public domain not exceed- 
ing 760 acres which, in his judgment, it would be proper 
to expose for sale after at least 30 days’ notice by the land 
office of the district in which such land may be situated: 
Provided, That for a period of not less than 30 days after 
the highest bid has been received, any owner or owners of 
contiguous land shall have a preference right to buy the 
offered lands at such highest bid price, and where two or 
more persons apply to exercise such preference right the 
Secretary of the Interior is authorized to make an equit- 
able division of the land among such applicants, but in no 
case shall the adjacent land owner or owners be required 
to pay more than three times the appraised price: |Pro- 
vided, further, That any legal subdivisions of the public 
land, not exceeding 160 acres, the greater part of which 
is mountainous or too rough for cultivation, may, in the 
discretion of the said Secretary, be ordered into the 
market and sold pursuant to this section upon the applica- 
tion of any person who owns land or holds a valid entry of 
lands adjoining such tract, regardless of the fact that such 
tract may not be isolated or disconnected within the mean- 
ing of this section: Provided further, That this section 
shall not defeat any valid right which has already attached 
under any pending entry or location. The word ‘person’ in 
this section shall be deemed to include corporations, part- 
nerships, and associations." 


Section 14 as enacted with Senator O' Mahoney's amendment reads 
as follows: 


SEC. 14. That section 2455 of the Revised Statutes, 
as amended, is amended to read as follows: 
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"SEC. 2455. Notwithstanding the provisions of sec- 
tion 2357 of the Revised Statutes (U.S.C., title 43, sec. 
678) and of the Act of August 30, 1890 (26 Stat. 391), it 
shall be lawful for the Secretary of the Interior to order 
into market and sell at public auction, at the land office 
of the district in which the land is situated, for not less 
than the appraised value, any isolated or disconnected 
tract or parcel of the public domain not exceeding seven 
hundred and sixty acres which, in his judgment, it would 
be proper to expose for sale after at least thirty days' no- 
tice by the land office of the district in which such land 
may be situated: Provided, That for a period of not less 
than thirty days after the highest bid has been received, 
any owner or owners of contiguous land shall have a pref- 
erence right to buy the offered lands at such highest bid 
price, and where two or more persons apply to exercise 
such preference right the Secretary of the Interior is au- 
thorized to make an equitable division of the land among 
such applicants, but in no case shall the adjacent land 
owner or owners be required to pay more than three times 
the appraised price: Provided further, That any legal sub- 
divisions of the public land, not exceeding one hundred and 
sixty acres, the greater part of which is mountainous or 
too rough for cultivation, may, in the discretion of the said 
Secretary, be ordered into the market and sold pursuant to 
this section upon the application of any person who owns 
land or holds a valid entry of lands adjoining such tract, 
regardless of the fact that such tract may not be isolated 
or disconnected within the meaning of this section: Pro- 
vided further, That this section shall not defeat any valid 
right which has already attached under any pending entry 
or location. The word 'person' in this section shall be 
deemed to include corporations, partnerships, and associ- 
ations.” 


The only subsequent change in R.S. § 2455 was a change made by the 
Act of July 30, 1947, 61 Stat. 630, which changed the acreage limitations by 
striking the words "seven hundred and sixty" and inserting the words ‘one 
thousand five hundred and twenty" and by striking the words "one hundred 
and sixty" and inserting the words "seven hundred and sixty.” 


